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Ex-ante and ex-post: 
Why telecommunications and 
digital platforms have been 
regulated so differently. 
And why that’s changing.
Simon Molloy, ITU Expert



Ex-post and ex-ante regulation

• Ex-post “after the fact”

• Ex-ante “before the event”

Should we act now (regulate) or should we wait (forbearance)?



Telecommunications 
and digital platforms 
(‘big tech’):

• Very different market structures: 
• telco: natural monopolies 
• digital platforms: 2-sided, 

multi-sided markets, network 
effects, economies of scale

• Market structures
• Telco: known market structures
• digital platforms: unknown 

future structures, still evolving 
• A desire not to suppress 

innovation in digital services
• The historical path matters!

Why have they been 
regulated so differently?



Telecommunications and digital platforms (‘big tech’):
Different historical paths

Telcos

Digital 
platforms

• originally govt owned monopolies
• natural monopoly well understood (fixed line 

era)
• need to ‘shape’ market when liberalizing 
• long-standing essential service – continuity 

critical

• originally private start-up businesses
• highly dynamic period of technological 

change
• innovation encouraged
• network effects, multi-sided markets not well 

understood
• eventual market structure/characteristics 

emerging and unknown

ex ante
• set out market rules in advance
• interconnection
• managed entry of competitors
• intervention on pricing
• on going regulation

ex-post
• fix problems after they arise

• application of competition to 
anti-competitive practices

• determine rules by precedence



Contrasting telco and digital 
platforms: interoperability



Telco and digital 
platforms: 
regulatory 
disparities

Source:  Presentation: THE APP ECONOMY IN 
AFRICA: ECONOMIC BENEFITS AND REGULATORY 
DIRECTIONS,  Victoria Falls, Zimbabwe 2017 
- Simon Molloy, ITU Expert



Digital platforms: big issues
• Size (pure scale, financial power), market dominance, ecosystem barriers to 

entry, transnationality complicates regulation (need to act at regional level, eg, 
EU) 

• Complexity of multi-sided markets with free service to consumers (but use of 
market power in advertising pricing?)

• Anti-competitive behavior – preferencing own services/products, strategic 
cross-subsidisation

• Anti-competitive acquisitions
• Abuses of user data and data as barrier to entry
• Taxation 
• Copyright
• Social and political impacts
• Facilitation of illegal activities 



Challenges to regulating digital platforms
Each tech company is unique, different collections of services/ products/markets



Challenges to regulating digital platforms 
(2) 
Multi-sided markets create complexity and barriers to entry but also create benefits to users



Challenges to regulating digital platforms 
(3) 
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Multi-sided markets mean that anti-competitive outcomes do not necessarily occur in what appear 
to be primary markets. Narrow interpretations of anti-trust difficult to apply.



Challenges to regulating digital platforms 
(4) 

Source: The 
Economist Aug 8, 
2020



Approaches to regulating digital 
platforms
Approaches break up competition merge with government user data

• Break up
• Divestment
• Merger constraints

Structural

• user data owned by 
users 

• interoperability –
services, data

• interconnection
• copyright 

strengthening

PROS
• addresses scale/dominance
• creates competitors
• make new entrants more 

viable

PROS
• serves consumer interests 

in data 
protection/ownership

• interop’ lowers entry 
barriers

CONS
• disruptive/radical/risky
• divested entities may not 

be viable

CONS
• technically difficult (?)
• unintended 

consequences
• too incremental

Behavior,
rules, data



Regulating digital 
platforms : ACCC
In Australia, The Australian Consumer and Competition 
Commission has released draft industry code to “address 
acute bargaining power imbalances between Australian 
news businesses and Google and Facebook”.

“If the news businesses and the digital platforms cannot 
strike a deal through a formal three-month negotiation 
and mediation process, then an independent arbitrator 
would choose which of the two parties’ final offer is the 
most reasonable within 45 business days.”

see: https://www.accc.gov.au/media-release/australian-news-media-to-negotiate-payment-with-major-
digital-platforms



Regulating digital platforms: ACCC 
and copyright
In Australia, regulator proposed intervention requiring digital platforms to pay media 
companies for content draws strong responses. 



The COVID-19 challenge: Global 
Network Resiliency Platform

The ITU Global Network Resiliency Platform (#REG4COVID) is a place where regulators, policy makers and 
other interested stakeholders can share information, view what initiatives and measures have been 
introduced around the world designed to help ensure communities remain connected, that we
support one another, and that we harness the full power and potential of ICTs during this crisis and to 
prepare for the medium and long-term recovery from COVID-19. 

https://reg4covid.itu.int/



The COVID-19 challenge: stakeholder 
responses



REGULATORY LANDSCAPE FOR DIGITAL 
PLATFORMS

Source: ITU-CRC Workshop
“Regulatory framework for digital applications in 
Mongolia”
23-24 October 2018, Ulaan Baatar, Mongolia
Simon Molloy ITU Expert and Ashish Narayan, ITU 
Regional Office for Asia and the Pacific



The COVID-19 challenge: impacts 
competition/regulation
• COVID-19 pandemic has sector competition impacts
• Stakeholder responses have been fast!
• Changes in market power between segments of the communications and

technology industries
• It is possible that communications operators may face long-term reduced demand 

and/or higher costs while at the same time initial indications suggest that the ‘big tech’ 
companies such as Google, Apple, Facebook, Amazon, etc. may become significantly 
stronger under a range of potential future scenarios

• This can arise not only because of their market power but also because of their critical 
role as the gatekeepers for smartphone operating systems which necessarily must be 
opened for contact tracing apps, policing COVID-19 fake news and alike 

• This will shift the balance of market power between these two segments of the
communications and technology industries which may, in turn, require new regulatory 
settings 



The COVID-19 challenge: impacts 
competition/regulation (2)
• COVID-19 pandemic has highly uncertain outcomes

• If a vaccine is not developed, or takes longer than expected, there will be great 
demand for contact tracing 

• “This is pandemic happening to a networked world a very important way in which you 
can contain this kind of contagion is using digital data to map social networks and trace 
contacts of infected people … Can you have that kind of policy without loss of privacy?” 
Niall Ferguson, Munk Dialogues https://www.youtube.com/watch?v=Z7yxfanc8ns 

• Ferguson argues that using technology is essential in the case of a sustained pandemic 
and that the privacy issues can be manged.

• This will require the rapid evolution of user data protection standards and 
practices

• This may impact regulatory setting for user data management for digital 
platforms.



Summary
• There are significant regulatory disparities between telco and digital 

platforms
• Digital platforms are getting bigger and relatively more powerful 

economically
• Digital platforms are complex and present unique regulatory challenges
• COVID-19 creates significant risks and discontinuities
• In a protracted COVID pandemic, utilisation of contact tracing 

technologies will be of critical importance
• The use of personal data will need to be highly controlled with strong 

safeguards for citizens
• New approaches to the management and rights associate with user data 

may influence future direction of use of user data by digital platforms.



Thank you!

Simon Molloy, ITU Expert
simon.molloy@skc.net.au 
+61 414626677



Thank you!
Join the conversation 
#ITUGSR
#RegulationMatters
@ITU_BDTDirector


