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INTERNATIONAL  TELECOMMUNICATION  UNION

�INTRODUCTION  BY�THE  SECRETARY- GENERAL  OF  THE  ITU

	Based on an initiative undertaken at Telecom ’91, I am pleased that the ITU was able to encourage and assist in organizing a Colloquium on the Changing Role of Government in an Era of Telecom Deregulation held at ITU Headquarters in Geneva from 17-19 February 1993 under my auspices. I am convinced that the Colloquium will be of great practical benefit to all countries.

	The Colloquium represents a new initiative to exa�mine, in an informal, expert and practical way, some of the fundamental issues raised by the evolving role of government at a time when telecommunications regula�tion is undergoing far-reaching changes. The Colloquium is non-governmental in nature and brought together, in their individual capacities, twenty-six high level regulators and other experts from sixteen countries to examine the changes facing national regulatory institutions and proces�ses in light of these changes. The purpose was to enable the group to formulate practical advice which could be of immediate benefit to regulators and policy-makers in developing and developed countries alike.

	The concept for the Colloquium originated at the ITU’s Telecom ’91 Regulatory Symposium in Geneva in October 1991, when its Chairman, David Leive, General Counsel of INTELSAT, suggested the idea of a series of �informal meetings to follow up and discuss regulatory developments. On the basis of the favorable reaction at the Symposium, I asked him to develop the concept and his resulting proposal was reviewed in detail at an informal meeting convened in February 1992 in Torremolinos, Spain with leading individuals in telecommunications regu�lation from ten countries, all acting in their personal capacity. That meeting endorsed his concept, including the focus and program for the first meeting.

	Thereafter, under the leadership of Mr. Leive, and with the critical assistance of Ambassador Gerald Helman and others, the necessary funds were obtained from The New ITU Association of Japan. A distinguished expert, Mr. Michael Tyler, in affiliation with MIT and Tufts Uni�versity was selected to prepare a briefing report for the meeting, and the participants were selected.

	The results of the meeting are reflected in the en�closed Report of the Colloquium’s Chairman, Mr. Leive. Together with several of my senior colleagues, I parti�cipated throughout the three day session and found the experience both practically instructive and intellectually stimulating on options that may be available to regulators to assist them in keeping pace with the changing environment.

	The Chairman’s Report describes the concensus of the participants on the principal issues discussed, but does not present individual participants’ views. A list of all �participants is also included. Enclosed, as well, is an executive summary of the Briefing Report. The summary is Mr. Tyler’s rather than a report of the Colloquium. The full Briefing Report itself, which is a highly informative description and analysis of prevailing regulatory practices, is now undergoing revision, and I plan to distribute it in English, French and Spanish to all Administrations later this Spring.

	The Colloquium strongly endorsed the concept of these meetings as well as the format and approach, and recommended that David Leive as Colloquium Chairman and I take the necessary steps to plan the next several Colloquia. This effort is now underway.

	I firmly believe that the published results of this and future Colloquia, reflecting the full range of views and insights, will be of great practical benefit to the public by promoting a favorable, predictable, and cost effective tele�communications environment. It will do so by contributing to the information and analysis available to the many regulators and policy makers throughout the world now grappling with the regulatory issues raised by changing economic policies, technologies and industry structures.



				Pekka TARJANNE�				Secretary-General

Geneva, April 1993

�

CHAIRMAN’S REPORT



	This Report summarizes the highlights of the Colloquium on the Changing Role of Government in an Era of Telecom Deregulation, held at the ITU head�quarters in Geneva, Switzerland on February 17-19, 1993. 

	Telecommunications provides essential services and is such an important enabling technology in today’s world for all nations, developed or developing; and many problems arise in the provision of communications serv�ices that can only be solved through regulation. Regula�tion at the national level in one form or another is indis�pensable, and this Colloquium focused on the exchange of insights and experiences about alternative approaches to telecom regulation. The Colloquium brought together, in their individual capacities, 26 regulators and independent experts from 16 countries (see attachment 1) to discuss in an informal setting the adequacy of national regulatory organizations and processes in a rapidly changing tele�communications environment characterized by increasing competition and privatization, and the need for the na�tional regulatory processes to adapt to changing eco�nomic, technological and political factors. The Colloquium was co-organized and funded by the New ITU Association of Japan.

�	The Colloquium’s purpose was two-fold: for the parti�cipants to share and discuss practical experiences and lessons to be drawn from such experiences, and to share those insights with a wider professional and policy making community in a way which would offer that community some practical guidance in approaching their own regula�tory problems, for example, by drawing on the successes and avoiding the negative results of others.

	The Colloquium had at its disposal a draft Briefing Report prepared by Mr. Michael Tyler of Booz, Allen and Hamilton. The Report provided a survey of the range of regulatory institutions and processes in various countries, including some discussion of the benefits and costs of certain options and the circumstances under which they are applicable. The Tyler Report is being revised to reflect suggestions made by the Colloquium participants, but it will remain an individual product rather than a report of the Colloquium. The executive summary of the report is attached. (The report itself is being translated into French and Spanish, and will be available by spring 1993.)

	This Chairman’s Report highlights some of the issues discussed in Geneva, which the Colloquium partici�pants as a whole believed to be of more general interest and therefore valuable to record. It makes no effort to fully reflect the rich and detailed substantive discussion of these highly complex issues that took place, nor is it a record of all the issues considered at the Colloquium.

�	In general, the Colloquium’s discussion reflected several underlying assumptions. First, irrespective of its level of economic development or the nature of its regula�tory approach, every country carries out some regulatory functions, even though they may not be characterized as regulatory and may be scattered among different ministries. Second, there is no one perfect or uniform solution – in terms of regulatory structure and approach – applicable to all countries. Lastly, it is nonetheless possi�ble to identify and evaluate a range of options applicable to different situations.

	The specific regulatory structures and processes are conditioned by several country-specific factors:

i)	the country’s political system and institutions, as well as its political, economic and social objectives;

ii)	the structure of the existing telecommunications industry and the expected directions of change (e.g. full or partial monopoly, open market system); and

iii)	the specific matters that are subject to regulatory action, namely, what is being regulated (e.g. technical standards, intercon�nection, regulating prices, licensing carriers, type approval of customer premise equipment, frequency spectrum matters).

�	The Colloquium did not explicitly consider these fundamental aspects but rather focused more narrowly on the internal organization and working of the regulatory institutions themselves.

	While this Report for convenience summarizes the highlights of the discussion in five separate categories, these are somewhat arbitrary and overlapping. Several common themes run throughout, for example, the perva�sive impact of a country’s own governmental and legal systems and its culture and traditions, the special needs of the least developed countries, the need for trans�parency and clear rules. The common themes are briefly summarized below.

1.	TYPES  OF  REGULATORY  STRUCTURES

a)	The political context

	The basic design of a regulatory regime is strongly conditioned by country-specific features. The choice of regulatory structure must be seen within a broader frame�work of the country’s political and governmental system and institutional arrangements. The political system and institutions shape what regulatory arrangements are viable and their likely effectiveness. The regulatory regime also depends on the country’s broad political, economic �and social objectives. In particular, the arrangements required to support telecommunications development in an open, pro-competitive, pro-private enterprise environ�ment are quite different from those adapted to a protec�ted, monopolistic or state-owned telecommunications environment.

	In general, wherever the regulatory entity is located in the governmental hierarchy, it should be seen to have expertise, stature, integrity, and commitment to the public interest. This means that it must be impartial, its proces�ses must be transparent, it must be open to all – industry and consumers, and it must set out publicly the bases for its actions.

b)	Factors affecting the choice of structure

	Within this overall context, the following factors may be relevant to a country’s choice of a particular structure:

i)	the governmental system: many national systems would not easily accommodate a fully  independent regulatory agency such as the FCC in the U.S.;

ii)	what activities are being regulated? For example, the inclusion of broadcasting within the jurisdiction of the entity generally may call for a collegial body rather than a single regula�tory decision-maker;

�iii)	the degree of “independence” sought: the term does not mean “independence” from the laws and policy goals of the country. It can variously refer to the separation of regulatory and operational functions, neutrality, insulation from external pressure, or simply the designation of an official publicly identified as having the regulatory responsibility and not subservient to the rest of the Ministry;

iv)	the degree of “simplicity” sought: a unit within the Ministry may be a “simple” solution, although “simplicity” and “independence” are not necessarily irreconcilable. Moreover, simpli�city may be regarded as inexpensive or efficient or a combination of both. Whether a “simple” structure is possible will also depend on what is to be regulated and the political environment.

c)	Developing countries

i)	The extent of regulatory activities and capa�bilities is not necessarily linked to the national income level or the degree to which its telecom network is developed. Some countries classi�fied as “developing” in terms of the usual eco�nomic indicators possess telecom regulatory arrangements and skills superior to those of �some developed countries. For purposes of telecommunications regulation, the dividing line does not lie between developed and developing countries – they form a continuum with many common problems – but between the twenty or so least-developed countries possessing ex�tremely limited resources and little or no formal legal or regulatory telecommunications struc�ture, and all the others.

ii)	Some of the least developed countries may lack any basic telecommunications law; they may lack any long-term governmental policy which is a prerequisite to deciding what and how to regulate; and perhaps most importantly, they may lack an awareness that in fact the government is carrying out regulatory functions although they may not be characterized as such.

iii)	The lack of resources and expertise may be critical in these countries, and may even pre�vent the separation of the regulatory and ope�rational functions. One possibility identified may be to husband scarce resources in order to discharge regulatory issues of a policy nature, which must remain with the government, while finding other means to assist in the discharge of regulatory issues of a technical nature.

�iv)	An overriding goal in such countries may be the generation of capital or attraction of foreign capital, which may place certain constraints not only on what is regulated but on the choice of a regulatory structure as well. Certainly private investors will have views concerning regulatory structure and policies with respect to the operation of their enterprises or repatriation of funds. Avoidance of regulatory uncertainty and the building of confidence, and the consistency of regulatory processes are both of major importance here.

2.	WHAT ISSUES ARE TO BE ADDRESSED BY THE REGULATORY ENTITY?

a)	General considerations

i)	in view of rapidly developing technologies and changing, expanding markets, the regulatory entity must anticipate developments and not merely deal reactively with particular matters brought before it. At the same time, the transitory nature of regulation needs recogni�tion: a set of seemingly current rules may be made quickly outdated by a rapidly developing telecommunications sector;

�ii)	the global marketplace in which telecommuni�cations increasingly participates means that regulatory entities will in future possess in practice less autonomy in deciding on some issues to be addressed by them; there will be a greater commonality of issues on the regulatory agendas of different countries, although the outcomes in one country will increasingly influ�ence those in others;

iii)	in some countries, setting the agenda for the regulatory entity may be a simple, if one-sided process: it may all be done within the mono�polistic PTO, and without any inputs from the average consumer or other users;

iv)	the degree to which the regulator relies on external sources of information in setting the agenda depends partly on the mandate of the regulatory entity: e.g. if the mandate is to in�crease competition, to safeguard new entrants, or to protect end-user interests, more informa�tion will usually be sought.

b)	Specific themes

i)	the sources for setting the agenda should be established in the authorizing statutes for the regulatory entity;

�ii)	various specific sources can be identified: submissions by applicants; generic hearings and public notices; informal contacts; consumer complaints; and competition-policy “antitrust” agencies or courts;

c)	Some cautions

	While access to the regulatory process for outside parties, and the right to submit information to the regulator is important in helping to establish the agenda, it is also critical to protect the integrity of the regulator under these circumstances and to safeguard the transparency of the regulatory process.

3.	HOW  DOES  THE  REGULATORY  ENTITY CONSIDER  AND  DECIDE  ISSUES?

a)	“Macro/micro” distinctions

	Several distinctions were suggested for the purpose of determining which types of issues should be decided by the regulatory entity. At the “macro” level would be the basic design of the regulatory regime in terms of the country’s political system and objectives, while the “micro” level would reflect the detailed design of ways, tools and guidelines to carry out regulation. For example, the “macro” level might contain such issues as the structural framework, what extent of competition is desirable, or how licenses are to be granted; while the “micro” level might �contain the administrative processes and decisions within this framework. 

	Other distinctions suggested were regulatory policy vs. administration, and legislative vs. executive decisions. It is obvious that there is no simple correspondence among these three sets of distinctions.

	The following specific points were made:

i)	The distinction may be of less relevance in the many countries without a governmental system based on separation of powers, although it may nevertheless retain some value in those coun�tries.

ii)	The distinction does not reflect two different worlds: in reality they interact closely. For example, legislative or ministerial policy makers take decisions on the basis of information and advice from regulators, while a seemingly minor technical matter may give rise to a fundamental policy issue.

iii)	In many countries, it may not be clear which type of decision is taken and at which level, leading to a lack of transparency and conse�quent delays; for this reason, it may be useful, before a country introduces the regulatory framework, to have an open debate on the issue, taking into account the needs of consu�mers and investors, and the need for flexibility.

�b)	The need for transparency

i)	Whatever the particular process selected, there is a need for clear “rules of the game”, predicta�bility, mechanisms for input by interested parties, including input from the average citizen, and also mechanisms to provide more information to the public.

ii)	The precise means to assure these objectives will vary by country.

4.	IMPLEMENTING AND ENFORCING REGU�LATORY DECISIONS

	The issues were addressed by means of a series of questions:

a)	What are the various types of enforcement mecha�nisms: e.g. penalties, forfeitures, criminal violations?

b)	How severe should the penalty be? Criminalization (e.g. going to prison for installing the wrong tele�phone) may well be inappropriate. Providing only draconian penalties may be counterproductive be�cause of the regulators’ unwillingness to apply them.

c)	When should decisions be enforced? Lack of re�sources may force a regulatory entity to limit its en�forcement of certain types of decisions in the face of �widespread violations; a better approach may be not to have a regulation if it cannot be enforced.

d)	Public pressure and moral suasion may be more effective than strict enforcement, but this is depen�dent upon the transparency, stability and integrity of the regulatory process.

e)	In some situations it is not clear whether an adequate enforcement mechanism can exist at all in certain countries, for example, in the case of low-Earth orbiting satellite (LEO) systems. 

f)	In some countries including certain of the least developed countries, an educational process may be essential to explain to the public the basic concepts of regulatory decisions, the kinds of action which violate such decisions, and the resulting penalties.

g)	A final more general question raised was whether there was a need for enforcement at all? Put another way, were there other more effective ways to assure or promote compliance with a desired course of conduct than promulgating a formal rule the violation of which led to the imposition of penalties? A widely held view favored extensive reliance on voluntary compliance, with enfor�cement used only in those few situations in which it is both necessary and effective.

�5.	RESOURCES

a)	Sources of revenue to meet regulatory costs: a principal means is to obtain the funds from those being regulated, e.g. through franchise or license fees.

b)	A common philosophy or approach was suggested as desirable regarding administrative fees, since no one “regulates the regulators”; related to this issue is the matter of who controls the costs of the regulatory entity, and whether, and how, such costs are audited.

c)	The costs of regulation need to be put in pers�pective. The cost of lost opportunities and failure to achieve economic efficiency resulting from the lack of clear rules and processes may greatly exceed the regulatory costs. Moreover, costs are relative, and regulatory costs normal�ly constitute a very small fraction of the cost of PTO ope�rations in most countries.





¨  à  ¨  à  ¨  à  ¨  à  ¨  à  ¨  à  ¨  à  ¨  à  ¨  à  ¨





�	The Colloquium considered the question of whether it would be desirable to hold one or more future Colloquia, on what basis, and what subjects might be suitable. The Colloquium unanimously believed that the process should continue, on the basis of the same informal format and approach employed for this meeting. It suggested that the Secretary-General and the Colloquium Chairman, with appropriate consultation, begin planning a second Collo�quium, including the selection of a subject for consid�eration, and explore sources of private funding.



¨  à  ¨  à  ¨  à  ¨  à  ¨  à  ¨  à  ¨  à  ¨  à  ¨  à  ¨



	The Chairman wishes to express his great personal appreciation to the ITU Secretary-General, Dr. Pekka Tarjanne, for his steadfast and unstinting support, to the New ITU Association of Japan, Inc., for  funding of the Colloquium, which made this activity possible, and to the Colloquium participants who generously gave their time and effort.







	David M. Leive�	Colloquium Chairman
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Briefing Report for the Colloquium on the Changing Role�of Government in an Era of Telecom Deregulation�held at ITU Headquarters, Geneva

February 17-19, 1993







EXECUTIVE  SUMMARY
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The Briefing Report was prepared under a contract�between the International Telecommunication Union�and the Fletcher School of Law and Diplomacy,�Tufts University, USA, funded by the New ITU�Association of Japan

�INTRODUCTION

	This Briefing Report was written as part of the preparations for the Colloquium on the Changing Role of Government in an Era of Telecom Deregulation, held at ITU Headquarters in February 1993. It presents the results of an independent study. The report, like the sem�inar itself, focuses on regulatory institutions and regulatory processes, rather than on substantive regulatory issues such as price (tariff) regulation. Its purpose is to illuminate the alternatives that exist, and to present insights into their advantages and disadvantages, based on recent experi�ence from a range of countries.

Inevitably, any brief summary of alternatives tends to give the impression of a more clear-cut set of choices than those a policy-maker or legislator typically faces in practice. The options available at any particular time are usually greatly restricted by pre-existing institutions, laws and policies. Nevertheless, for clarity we have found it useful to cast our summary in the form of a discussion of alternatives. 

After an initial discussion of the scope and objectives of regulation, the summary is organized according to the same sequence of headings as the report itself: 

�	Division of authority/relationship between agencies.

�	Recognition and definition of issues.

��	Processes of consideration and decision-making.

�	Implementation mechanisms.



1.	THE   SCOPE   AND   OBJECTIVES   OF�REGULATION

	A regulatory system for telecommunications at the national level
1)
 contains four main elements:

�	The basic legal instrument(s) establishing the regulatory body or bodies; defining the regulator’s powers, rights and obligations; and defining the rights and obligations of the regulated PTOs
2)
 and other entities in relation to telecom regulation.

�	The regulatory organization itself.

�	The linkages of the regulatory organization to other parts of the government structure, including Minis�ters or equivalent office-holders, the legislature and the courts.

�	The working methods of the regulatory organization.

�	However, before embarking on the design or redesign, or even refinement (fine tuning) of a regulatory system, some fundamental choices must be made. These choices can usefully be thought of as the answers to three basic questions:

�	Why regulate?

�	What to regulate?

�	How to regulate?

Why  Regulate?

	Policy makers in more and more countries have come to appreciate the critical importance of telecom�mu�nications. Telecommunications is an “enabling techno�logy” which makes it possible for a wide range of indus�tries to reach high levels of productivity, especially critical in an era of global competition and meeting important non-economic needs for communication. Experience suggests that certain forms of regulation are necessary if the potential benefits of telecommunications are to be fully realized.

	Any effective regulatory system must be charged with one or more clear fundamental “missions” that define the results that regulatory decision-making and interven�tion is intended to achieve. A statement “of mission” for the telecommunications regulator may include one or more of the following elements:

��	Achieving progress towards the social goals of tele�communications policy. Such goals typically include some concept of “universal service” designed to ensure that no geographic area or social group is deprived of access to telecommunications service on reasonable terms. They may include goals con�cerning the availability of service to limited-income households, or the disabled.

�	Protecting user interests even beyond these types of social goals. The regulator may have a general obligation to protect the interests of telecommuni�cations users, and to consider their complaints.

�	Changing the industry structure, for example to ensure that competitive entrants become established in a specified segment of the telecommunications services industry.

�	Moving towards a “level playing field” – where competitive entry is allowed, regulatory policy may call for a transition towards conditions of participation in the market which are non-discriminatory as between different carriers, including the major esta�blished carrier (the “incumbent PTO”). (Establishing such conditions may not be feasible in the earlier stages of a transition to full competition).

�	Supervising the dominant PTO – where the incum�bent PTO retains either a monopoly or a dominant market share, control of its activities may be a major �mission, or even the major mission, for the regulator. Such control may be exercised for varying ends, e.g.:

–	Achieving the maximum rate of reduction of prices compatible with desired levels of service quality.

–	Enforcing “universal service” obligations.

–	Preventing anti-competitive behavior (e.g. “pre�datory pricing”) designed to suppress competi�tive entry.

�	Stimulating innovation. The regulator may be re�quired to identify opportunities for service innova�tion, and take action designed to remove obstacles to such innovations (as in the case of frequency allocations/assignments for Personal Communica�tions Networks – PCN) or even to actively promote such innovations.

�	Assuring technical preconditions for effective opera�tions – for example, controlling and updating the numbering plan, or defining technical and financial conditions for the interconnection of different carriers’ networks.

�	Managing common resources effectively. Use of certain physical resources and related rights, such as the radio spectrum or public rights-of-way, may be controlled by the regulator.

��	Stimulating investment in the public network. In some countries (especially developing countries) a pressing need to accelerate investment in expanding and upgrading the public network infrastructure may mean that creating favorable conditions for this is a key responsibility of the regulator. Where the network has been or is being privatized, for example, this may be crucial in establishing, and subsequently administering, license conditions for PTOs. 

	The specific definition of the telecom regulator’s mission in each country will reflect varying national circumstances, for example, the state of development of the public telecommunications network, the level of economic development, and the institutional framework: constitutional provisions, the legal system and the national tradition of public administration. A country like Australia, with a well-developed public telecommunications system and a national policy favoring accelerated innovation in advanced services and a transition to competition, is highly likely to have different priorities from a country like Argentina where accelerating investment, expansion and managerial rationalization in the basic public telephone network is the most pressing need.

	The roles of a variety of different interest groups (for example, business telecom users, residential users, or PTOs) in each national situation will also shape the defini�tion of the regulatory mission. Pressure from dissatisfied �users, and/or from government agencies concerned about the economic consequences of failing to meet user needs, may for example, shape the definition of the regulatory mission in some countries.

	These various factors, and hence the way the telecom regulator’s “mission” is defined, are likely to differ between advanced industrial countries and less-develo�ped or newly-industrializing countries. There is, however, no “typical profile” for less-developed or newly industria�lizing countries in this respect: the considerations appli�cable in Mexico are enormously different, for example, from those applicable in Paraguay.

What  to  Regulate?

	A national regulatory policy may (or may not) provide for the regulator to:

�	Set technical standards.

�	License carriers.

�	Regulate carriers’ prices (tariffs) for service.

�	Approve carriers’ programmes of construction and capital investment.

�	Set the terms (financial, administrative and technical) for the interconnection of different carriers’ networks.

��	Control the type-approval of customer premise equipment (CPE) and its connection to the public network.

�	Control the use of radio frequencies.

	Not all of these items must be regulated: New Zealand has virtually no regulatory control of the prices charged to end-users, Hong Kong has essentially no CPE controls, and the FCC in the United States often decides not to impose a technical standard in cases where it could have done so. What is regulated, and how, depends on the regulatory “mission” (just discussed under the heading “why regulate?”); the national institutional framework; and the regulator’s analysis of what regulatory actions are, or are not, required to produce a desired outcome.

How  to  Regulate?  Alternative  Approaches  to�Regulation

	Given a defined “mission” or “missions” and a deci�sion on what to regulate, the regulator can still choose (or be directed
3)
) to fulfill the mission(s) using widely differing regulatory approaches.

	Terms like “light touch” regulation are sometimes used. A useful way of defining different regulatory �approaches or styles distinguishes two kinds of choices that must be made:

�	How far the regulator will exercise control routinely, and how far the regulator will act “by exception”? US practice in the case of “access charges” for inter�connecting other networks to the established public switched telephone network, for example, involves continuous and mandatory control of these charges by the Federal Communication Commission (FCC). In Argentina or the UK, by contrast, the regulator may choose at its discretion to exercise the power to determine access charges if the various carriers (established and new) fail to reach agreement.

�	How far the regulator controls outcomes directly, or indirectly. For example, if one goal of regulation is low prices for service, will the regulator control prices directly, or promote an industry structure that is considered to be favorable to achieving low prices? Or, to take another example, will the regulator directly impose particular targets for network expan�sion and modernization, or concentrate on estab�lishing incentives designed to encourage carriers to pursue these goals?

	The remainder of the report considers further aspects of the question of “how” to regulate. In reflecting on the merits of different approaches, it is useful to bear in mind that the success of a regulatory body is by no means �guaranteed. Its credibility (for example, in terms of its professional competence, its resistance to attempts to improperly influence its decisions, and the “transparency” of its decision-making process to interested parties out�side the regulatory agency) is built through its day-to-day working practices over a period of years. Major alterna�tives for the design of these practices are discussed in the following sections.

2.	DIVISION OF AUTHORITY/RELATIONSHIP  WITH  OTHER  AGENCIES

	In defining the role of the telecom regulatory body, it is necessary to specify two key aspects of its place within the overall structure of government:

�	The degree of independence the regulatory body possesses and the extent to which responsibility for regulating telecommunications is assigned to a separate and autonomous organizational entity.

�	The working relationship and linkages of the regu�latory body with other parts of the government structure.

Degree  of  Independence/Autonomy

	The independence of the regulatory body (by which we mean whatever individual, board, or administrative unit �makes decisions on regulatory questions) has three distinct aspects:

�	Independence from the operational organization or organizations responsible for building and operating the public telecommunications infrastructure and providing telecommunications services (the PTOs).

�	Independence from other interested parties, such as industrial interests.

�	Independence from Ministers (or other elected office-holders) in dealing with day-to-day matters, once the general framework of telecommunications policy has been set, by legislation or otherwise (depending on the national constitutional framework).

	It is widely recognized that, while some regulatory functions (such as CPE type approval) can be carried out by a decision-maker without any of these three types of independence, each of them provides important advan�tages.

	The organizational structure for telecom regulation can take several different forms, with different implications for the question of independence:

�	A distinct regulatory body within the government Ministry/department responsible for telecommunica�tions, as in France, Germany, Mexico or Spain. The Ministry may or may not also have one or more operational entities (i.e. a “PTT”) within it, or under �its control, as is the case in France, Germany and Mexico.

�	A fully autonomous regulatory body empowered to make regulatory decisions not subject to review by Ministers (or their equivalents), although the deci�sions may be subject to appeal to the courts, as in the case of the US.

�	A regulatory agency whose decisions are subject to review by Ministers in some circumstances but which may be highly independent in practice. We refer to this type of regulatory body for brevity as a “semi-autonomous agency”. This type of arrangement applies in:

–	Canada, where the CRTC’s decisions are subject to review by the Cabinet but where the Cabinet only rarely exercises this prerogative.

–	Argentina, where the Comision Nacional de Telecomunicaciones (CNT) regulates the PTOs, subject to a right of appeal to the executive branch of government.

–	The UK, where the Director General of Tele�communications (the head of Oftel) exercises substantial independent powers on certain matters. On other matters the Director General advises the relevant Minister, the President of the Board of Trade, and this advice normally becomes government policy.

��	“Self-regulation” by the PTO, and regulation of other parties (e.g. for CPE type-approval or radio fre�quency assignments) by the PTO. This is the sit�uation in many developing countries, and a few industrialized countries.

�	No telecom-specific regulation, the approach which has been attempted is New Zealand.

	The following very brief summary presents the most important arguments which have been advanced for and against each of these options.

Distinct  Regulatory  Body  within  a  Government Ministry / Department

Points in favor:

�	Relatively low cost: shares existing Ministry infra�structure.

�	Ready-made resource base: information and ex�pertise.

�	Responsiveness to telecommunications policy init�iatives of the national government.

Points against:

�	The credibility of the regulator in acting objectively in matters involving competitors to the PTO(s) con�trolled by the same Ministry, and where real or perceived conflicts of interest may arise, may be questioned.

��	Possible inhibition of the PTO from vigorously pursuing its interests because of the “appearances” problem.

	Real, and perceived, independence of the regulator is achievable under this regulatory option, but only if the appropriate organizational arrangements are made.

Autonomous  or  semi-autonomous  regulatory  body:

Points in favor:

�	Regulatory framework and approach can be stable, based on a legislative mandate with a relatively long life: will not change on a day-to-day basis as the policies of the executive branch of government evol�ve, although it will (quite appropriately) reflect longer-run policy changes as new appointments are made to the regulatory body, and/or new legislation is enacted.

�	Absence of perceived conflict-of-interest issues which may limit real or perceived objectivity.

�	May be “Insulated” to some degree from lobbying pressures applied to the executive or legislative branches of government by special interests, although achieving this will be much more difficult in some national government environments than others.

�Points against:

�	Cost of a separate regulatory organization.

�	Greater difficulty in securing sufficient technical ex�pertise to follow a dynamic industry.

	Note that no distinction is made here between “autonomous” and “semi-autonomous” regulatory bodies: both can function in much the same way, and the choice between them is more dependent on the requirements of differing national legal and constitutional frameworks than on considerations of how the regulatory agency functions from day to day.

PTO  “Self-Regulation”

Points in favor:

�	Simple and inexpensive.

Points against:

�	No independent check on PTO’s behavior or perfor�mance.

�	No objectivity towards other parties, e.g. users or CPE suppliers.

No  Regulation

Points in favor:

�	Appears to be the ideal in simplicity, with low costs.

�Points against:

�	May fail to create conditions favoring competition, if this is the goal.

�	In practice, this option is largely illusory. In practice, some telecom regulatory functions must be perfor�med. The result is to load general-purpose competi�tion policy agencies with responsibility for the highly specialized task of regulating the telecom sector, for which they are ill-equipped. This may result in confu�sion, delay and, ultimately, high cost.

Relationship  between  the  Regulator  and  other Government  Agencies

	The key features determining the overall structure of relationships between the regulatory body and other parts of the total government structure are:

�	Whether the main regulatory body for telecommuni�cations manages radio spectrum matters or must work with another agency which has this responsi�bility.

�	Whether the telecom regulatory body’s jurisdiction will be limited to telecommunications according to a narrow definition, or whether it will include related areas such as broadcasting or cable television.

�	The degree to which regulatory decisions are cons�trained by the decisions of competition policy (“anti-trust”) agencies.

��	The degree to which the regulatory agency’s deci�sions are subject to appeal to the courts or to other review bodies.

�	Whether the telecom regulatory body has jurisdiction over broadcasting.

�	In cases where the regulatory agency is “semi-autonomous”, as defined above, the extent to which any rights of other governmental bodies (e.g. Cabinet review in Canada) to review regulatory deci�sions are intended to be activated in practice – for example, are these intended only to apply exception�ally in matters of great political sensitivity, and/or in matters affecting national security?

�	The relative roles of the telecom regulatory body and executive government agencies, including the Minis�try of Foreign Affairs (or its equivalent), in dealing with international relationships and issues.

	The following are major points that merit consideration when reviewing these matters:

�	The role of radio-based technologies in public tele�communications has substantially increased: it is increasingly difficult to consider general telecom�munications policy separately from radio-spectrum policy.

��	“Media” areas such as broadcasting or cable TV are often regulated separately because of the social and political issues raised by their programming content. However, this separation is less and less satisfactory in the case of convergence of cable TV with the local telephone service business.

3.	RECOGNITION   AND   DEFINITION   OF ISSUES

	Any regulatory body has to define its agenda and set its priorities from time to time. The key choices concern the degree to which:

�	The agenda is self-generated by the regulatory body itself, as it interprets its legislative mandate.

�	The agenda is defined in response to proposals, petitions, or other initiatives from interested parties, which may be (for example) carriers, users, govern�ment departments, or industrial companies.

	Specific choices to be made include:

�	Will the regulator publish and publicly justify its agenda from time to time? With what procedures and methods?

�	Is there to be a formal mechanism for receiving and responding to petitions?

��	Will there be automatic periodic reviews of certain key policies, such as controls on carriers’ pricing?

	An agenda that is largely self-generated will readily permit an orderly work program whose complexity and cost is under control. On the other hand, the regulatory process may then not be as responsive to the concerns of a wide range of interested parties, and hence to the changing telecommunications environment, as it would be if outside petitions and initiatives were routinely accepted.

4.	PROCESS   OF   CONSIDERATION   AND DECISION   MAKING

	We have conceptually divided the sequence of steps leading to the making of a regulatory decisions into two stages:

�	Stage 1: “The Process of Consideration”, which:

–	Clarifies and defines the problem to be solved and the objectives that the ultimate regulatory decision should serve.

–	Identifies the available policy alternatives.

–	Obtains information needed to assess these alternatives.

–	Develops an understanding of the advantages and disadvantages of the alternatives.

��	Stage 2: Making and Justifying the Decision

	Alternative approaches to these two stages are de�fined and discussed in detail in Chapter 5 of the report. The issues have to be considered separately for two types of decision, which have different requi�rements: 

�	Licensing decisions.

�	Other regulatory decisions. These comprise:

–	Regulatory policy decisions, such as policy decisions about whether PTOs’ pricing for specific services, or “bundles” of services, will be regulated.

–	Decisions on matters of detail, e.g. decision on whether to allow or disallow specific pricing levels or structures for a carrier’s services.

“Process  of  Consideration”

	The principal choice to be made here concerns how far the regulator will use extensive formal procedures open to outside intervenors and “transparent” to the public (the “due process” approach), or alternatively how far the “process of consideration” will take place informally and privately within the regulatory agency.

�	The case for extensive formal procedures rest on:

–	Their ability to mobilize an extensive body of argumentation, data and analysis.

–	Their perceived fairness to all concerned parties.

–	The “transparency” of the process.

	The case against rests on:

–	The complexity and cost of such formal procedures.

–	The relatively long delays sometimes involved.

	The extent to which complexity, cost and delay are significant problems with formal consultative procedures depend on the detailed design and management of the procedures. Timeliness, simplicity and low cost are achievable. One set of important choices that must be made concerns whether and how the regulator will use the following regulatory “tools”:

�	Public Consultative Documents, which specify a problem to be solved, and may also present data, analyses or points of view about it.

�	Public hearings in which verbal testimony is taken from interested parties (“intervenors”).

�	Structured Consultative Proceedings based on the submission of written comments by intervenors.

��	Use of Analytic Findings by Intervenors: some coun�tries’ regulatory systems encourage intervenors to perform and submit extensive data-collection efforts and/or analytical studies.

�	Reply Comments: where structured consultative proceedings are used, intervenors may be given an opportunity to review “first round” written submis�sions by other intervenors, and submit replies, rebuttals or supplementary comments and analyses.

�	Use of Legal Authority to Obtain Information: na�tional regulatory bodies vary in the degree to which they possess and use mandatory legal powers to require disclosure of information from PTOs and other regulated entities.

�	Analytical Work by the regulatory body’s staff or contractors.

	The merits of different degrees of reliance on each of these “tools” are discussed in detail in Chapter 5.

Making  and  Justifying  a  Decision

	Where the decision itself is concerned, the design of the regulatory system must specify:

�	Who exactly has decision-making authority? (If the answer is a group of regulatory commissioners, vot�ing rules must be specified).

��	Will the draft decision be made available for public comments before being finalized?

�	Is there a right of appeal? Under what circum�stances? To what body?

�	Whether the regulator will announce each decision publicly in writing, whether the regulator will provide a written justification of the decision, and what level of detail will be given in the justification?

	The merits and de-merits of each approach are discussed in Chapter 5 of the report. The following are a few highlights of the discussion:

�	A collegiate body of decision-makers is especially appropriate in politically-sensitive situations where the regulatory body must be seen to be broadly representative (e.g. where decisions are being made about broadcasting licenses). However, many obser�vers argue that speed, decisiveness and economy are important arguments for appointing a single regulatory decision-maker for telecommunications, as in France and the UK.

�	The case for easy access to mechanisms of appeal against regulator’s decisions rests on the need to take account of human fallibility, and the through “checks and balances”. On the other hand, if such access is very easy, the costs and delays involved in the regulatory process may be greatly increased.

��	The case for publishing written, reasoned and analytically-based justifications of the regulator’s decisions, in considerable detail, is strong. It rein�forces the “transparency” of the regulatory process, explaining the considerations on which decisions are based, and enhances the regulator’s reputation for professionalism and objectivity.

	In the special case of the licensing of carriers, e.g. the licensing of new cellular operators or new long-distance telephone companies, further choices present themselves. The licensing decision may be made by:

�	Case-by-case ad-hoc decision-making.

�	Comparative qualitative evaluation of bids (a “beauty contest”).

�	Comparative hearings.

�	Lottery.

�	Auction.

�	Grant of a franchise license by legislative action.

�	Combinations of the above, e.g. an auction among bidders who succeed in the initial “beauty contest”.

	The case for and against the alternative methods of assigning licences depends very critically on the varying policy goals and economic philosophies prevalent in individual countries: various issues to be considered are noted in Chapter 5.

�5.	IMPLEMENTATION  AND  ENFORCEMENT MECHANISMS

	The appropriate mechanisms for implementation/�enforcement of the telecom regulator’s decisions depend on the type of decision (a decision to require compliance with a technical standard, for example, or to control the prices to be charged by a particular carrier). In general, however, the key choices are:

�	Whether the regulatory body itself has the power to make legally binding orders, either initially (when a policy decision is made), or when the regulator determines that some party is violating the terms of a reglatory decision, license or other regulatory ”instru�ment“. If not, the regulatory body must be able to apply to some other authority (e.g. a Minister or a court) for a legally binding order.

�	Whether the regulatory body has legal powers of investigation, and investigative personnel and re�sorces, to detect and prove violations, or whether it relies on other governmental bodies and/or public complaints in order to detect violations.

�	What role is played by “self certification”, for exam�ple, CPE vendors certifying that they comply with standards.

�	What recourse the regulator has if legally binding decisions are persistently violated.

�	It is worth noting that the implementation of telecom regulations (as for almost any kind of law that is effective in practice), must rely heavily on voluntary compliance, with enforcement mechanisms “held in reserve” for excep�tional situations. This observation focuses attention on:

�	The need for the regulator to inform and educate the relevant parties (including, for certain matters, the general public) about their rights and obligations arising from telecom law and regulation, and about the very real benefits arising from compliance with these.

�	The extensive scope for “self-policing”, for example through CPE self-certification.

	Chapter 6 discusses the issues and options in detail.

6.	RESOURCES

	Operating an effective telecom regulatory agency, though far from being one of the costliest undertakings of national governments, does require significant resources in terms of both budgets and specialized professional personnel. The report:

�	Indicates the level of budgets and staffing that has been found necessary in certain “case study” countries.

��	Notes that it is often possible to finance the regu�latory body via a relatively modest levy on the revenues of the PTOs. This is done, for example, in the UK and also in Argentina, where PTOs are re�quired to pay 0.5% of their revenues for this purpose.

�	Argues that the quality of professional work performed by or for the regulatory body is critical to the credibility of the regulatory process and the validity of the decisions it produces. The resulting economic impact (favorable or unfavorable) on the PTOs and their users – which means the entire economy – is likely to vastly exceed the relatively modest direct cost of 
the telecom regulatory process.



¨  à  ¨  à  ¨  à  ¨  à  ¨  à  



1)
	Or at the regional level, as in Provincial regulation in Canada or State regulation in the USA.


2)
	Public Telecommunications Operators, which may be telephone companies or government-owned entities (“PTTs”).


3)
	By law or by executive government decision, depending on the particular constitutional and legal framework of each country.
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