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Subject:	Due Diligence


United States of America


The Use of "Due Diligence" in Frequency Coordination of GSO FSS Satellite Networks


Resolution 18 of PP-94


INTRODUCTION AND SUMMARY


	The Working Group of the RAG last year identified a range of specific issues to be considered in connection with the review, called for by the Resolution 18 of the Kyoto Plenipotentiary Conference, of the ITU's frequency coordination and planning framework for satellite networks.  These are important issues that deserve serious consideration, and the U.S. administration looks forward to working with other administrations in this regard.  This paper considers one of those issues and outlines an approach which other administrations and the SC-4 and 5 Rapporteurs should take into account in preparing their report to the Director, BR.


	One of the major issues identified by the Radiocommunication Advisory Group ("RAG") as a cause of the increasingly congested geostationary orbit has been the reservation of capacity without actual use.  ("Congestion" refers to electronic rather than physical congestion.)


	Administrations initiating coordination are required to coordinate with other systems already in coordination or recorded in the Master International Frequency Register ("MIFR"), but which may never be brought into use.  A variety of means have been identified by the WG of the RAG to address this issue.  One means has been characterized as "due diligence", that is, requiring the continuing disclosure of information about the progress of proposed systems, with the objective to discourage non-existent systems.


	This paper suggests one of a number of approaches to implementing this concept.  Section 2 discusses improvements of the ITU coordination process to incorporate such a concept.  Section 3 focuses on measures that administrations could take to be in a position to comply with the proposed improvements.  Section 4 suggests a possible transition process.


	The objective of the "due diligence" procedure is to foster equitable and effective access to the scarce resource of the geostationary orbit by discouraging the filing with the ITU of systems that will never be built, but that nevertheless prevent others with urgent requirements from securing rights to use the orbit/spectrum.


	Applicability.  The purpose of the contribution is to improve the situation in the congested bands. Accordingly, it is proposed that these procedures be applicable to the 4/6 GHz, 11/12 GHz, and 20/30 (18.3-20.2/27.5-30) GHz bands.  Within those bands, the procedures would be applicable to all satellite systems in the geostationary orbit.


THE INTERNATIONAL PROCESS


	Input Information


	It is suggested that in addition to the technical information which administrations are now required to provide for advance publication and coordination under Appendices 4 and 3 respectively, certain other information would be required to be provided, intended as evidence that the proposed system will be implemented in the near future.  The objective should be to require information that demonstrates that a system is under active development.  While there is a variety of information that might be required, the criteria should be to keep the required information to the minimum, to specify objectively verifiable information, and not to require information of a proprietary or financially sensitive nature.


With this in mind, it is proposed that required information consist of (i) the date of execution of a spacecraft contract, the name of the contractor; and the delivery date; and (ii) the date of execution of a launch vehicle contract (or other evidence of such commitment), the identity of the launch vehicle provider, and the planned date of launch.


Concerning milestone information, we need to consider whether any such information should be required to be submitted.  One approach is to avoid submission to the ITU of milestones and rely on administrations to bring up the matter in coordination negotiations.  If, on the other hand, milestones are to be specified, we need to specify what precise milestone data would be required, and when, within the three year period, it would be submitted.  A typical spacecraft contract may contain hundreds of milestones, and it is neither necessary nor desirable to include all or even the great majority of such milestones; instead, only an extremely limited number, if any, of milestones should be selected, and views are solicited on this point.  If limited milestones are to be required, we need to link each such milestone with a specific date or deadline, and views are solicited on this issue. 


One approach is to require, at a minimum, a certification that the final spacecraft design review has taken place.


The information would be provided in the form of a certification by the administration concerned.


	When is Information Submitted?


	The objective should be to require the information as early as practicable.  However, the current advance publication stage, which can be as much as nine years prior to launch (and which some system developers have suggested be reduced), is, as a matter of commercial practicality, too early to require evidence of launch date commitments or execution of spacecraft contracts.


	Our contribution here must be read in conjunction with our other contributions to revise and combine the advance publication and coordination stages and to reduce the nine year period (see section    of the U.S. proposals).


The required information can be submitted at the same time as the initial filing under these new procedures.  It would need to be submitted no later than (three) years before the proposed service dates.


The three year deadline has been established on the assumption that, in the great majority of cases, an administration with serious plans to establish a satellite system will conclude spacecraft and launch vehicle arrangements within that period.  However, there are other cases where "off the shelf" spacecraft may be procured 24 or even 18 months prior to launch, and such arrangements may also include in-orbit delivery, so that no separate arrangements need to be made by the system operator for the launch vehicle.  Under such circumstances, which may become increasingly common, an administration in fact would have serious plans to establish a satellite system, and it would appear unfair to penalize it (by other administrations not having to take its plans into account) if it was unable to supply the information by the three year deadline.  Consideration might be given to means by which this state of affairs could be recognized at the three year point, so that an administration with such "real" plans would not be penalized.


All such information would be published by the ITU-BR in precisely the same manner in which it publishes other information submitted as part of the AP-3 coordination request.


	What Happens if Required Information Is Not Submitted?


	Initial Review


	The ITU Radiocommunication Bureau should perform the task of examining the coordination request for completeness.  This is precisely the same task that the Bureau currently performs for information under AP-3 and AP-4.  The Bureau would be strictly confined to determining if the information has been submitted.


	Subsequent Action


	If the required information has not been submitted, the following is suggested:


	The Bureau would be limited to so indicating in its communications with administrations but would have no authority to refuse to publish the system particulars.


	Missing information could become an element in bilateral discussions between concerned administrations, or


	At the administration level, concerned administrations are free to determine the sufficiency or adequacy of the information supplied.  For example, administrations could take the position that coordination discussion with other administrations for systems which do not have a firm launch date within three years of the date of discussions, should be postponed.  The purpose is to require administrations to accommodate the plans of other administrations only when the latter can demonstrate that they are serious about actually implementing a system by providing a certification to the former administration that a contract has been executed for the manufacture of a satellite and a launch date commitment obtained.  If this contribution is coupled with the proposed reduction in the nine year period commencing with advance publication, the beneficial effect may be to reduce the present need to engage in coordination with systems far in advance of service dates, or systems which may not be implemented.


The following example illustrates:


administration "x" in 1996 submits AP-4 advance publication information to the Radio Bureau for a system to commence operation in 2002, but does not provide the required information concerning launch date or spacecraft contract execution or milestones.  While "x" is free to commence coordination in 1996 or 1997, administrations "y" and "z" would be under no obligation to coordinate with "x" in the absence of receiving the required information.  Should "x" decide to defer coordination to, say, 1999, "y" and "z" would still be under no obligation to coordinate with "x" if the certification had not been received.  Thus, the actual completion of coordination would be postponed and hence "x" would be unable to notify its system for entry in the Master Register.  However, at any time prior to the expiration of the six year period, should "x" supply the required information then the normal obligation upon "y" and "z" to coordinate would be triggered.


In summary, an administration is not required to coordinate with another administration ahead of it in the queue if the latter has not, within three years of its service date, submitted the required certification.


	Thus, there would be no loss of rights, prior to the notification stage, flowing from failure to provide the information.  However, it seems reasonable that the Bureau would be authorized to register a system in the MIFR only if the required information had been submitted within 2½-3 years prior to the date of service.


	Relationship To Proposed New Coordination Procedures


	For purposes of this example, assume that the nine year period has been reduced to five years, and the deadline for submitting due diligence information is no later than three years prior to launch.  At that five year point, an administration, x, supplies the new AP�4 one page information, and immediately thereafter, the proposed new AP�3A information.  (See companion contribution USSC/4.)  The filing of the AP�3A information provides a priority date, but this priority is contingent on the filing of the due diligence information by no later than three years prior to launch.


	If "x" does not file that due diligence information within the three year period, another administration behind it in the queue, y, is not required to coordinate with the earlier filed "x".  If 'Y' itself is also within the three year period of its launch, it must also have supplied the necessary information in order to oblige x to coordinate with it. 


	Both x and y are free to coordinate with each other, if they so wish, prior to the three year period, and prior to the submission of any due diligence information; the point, however, is that the later system is not required to do so if the earlier system has not supplied the information within three years of its launch.


	Methods of Adoption


There are a variety of means by which a "due diligence" process could be implemented, which require further discussion.  The two choices would appear to be amendment for the Radio Regulations or adopting the proposed changes by Resolution of the WRC.  Since a Resolution can become effective at once, we recommend that approach.


ACTIONS BY ADMINISTRATIONS AT THE NATIONAL LEVEL


	Administrations could adopt whatever measures they deem necessary at the national level to enable them to comply with any additional obligations.


	Of course, it is up to each administration to decide (i) what further information, if any, in addition to that required by the procedures it might require of proposed system applicants; and (ii) what might be the adverse consequences on the national level of non-compliance; this could include not proceeding with coordination on behalf of the system in question, or stopping such coordination if there are significant changes in the space systems status.


	The above-mentioned types of advice would have to be communicated to administrations in order to implement such a process.  There are a variety of ways in which this might be done, and we believe that adoption by an WRC of a Recommendation would be most appropriate.


TRANSITION MEASURES


	For any procedures which are adopted, it would also be necessary to specify how they would apply to systems already in the coordination pipeline.  In view of the large number of recent filings, the objective would be to apply the new procedure to the greatest extent practicable.  As with any other procedure, the specifics would have to be developed and agreed beforehand.  A possible approach is set forth in the Attachment.


SUMMARY


	To summarize, the following represent the principal elements of a "due diligence" process:


	Administrations would be required to submit specified supporting information as part of the ITU coordination process.


	The ITU-BR's role would be strictly limited to determining whether the required information had been submitted, and to noting the absence of such information.


	The actual completion of coordination and/or notification would be postponed until the missing information was supplied to the other administration.


	It would be solely the responsibility of administrations, in the context of intersystem coordination negotiations, and not of the ITU Radiocommunication Bureau, to determine the adequacy or sufficiency of the information submitted.  The objective is to adopt arrangements which are "self-policing" by administrations themselves, and which do not entail giving the ITU-BR any significant new authority in this delicate and controversial area.


	There should not be any significant budgetary implications, for either administrations or the ITU-BR, in the suggested "due diligence" process.


	Administrations should be urged to implement such "due diligence" requirements with respect to their proposed systems that is consistent with their international obligations to provide the specified information to the ITU-BR.


�
ATTACHMENT





SUGGESTED TRANSITION MEASURES TO�IMPLEMENT ADDITIONAL INFORMATION REQUIREMENTS





A.	New Systems


Sponsoring Administrations of all new systems which have not submitted a Request for Coordination at the time of entry into force of the new information filing regulations must adhere to the new regulations.


B.	Systems in Pipeline Less Than Three Years


Systems that have initiated the coordination process (the ITU has received the complete Request for Coordination) not more than three years prior to the adoption of the new information filing requirements:


Sponsoring Administrations must submit the certification within one year of the enactment of new requirements and submit the more detailed information within [three] years of the date of entry into force of the new requirements.  In cases where the proposed date of operations is within [one] year of the date of entry into force of the new requirements, then the administration has not more than 6 months to submit all the required information.


C.	Systems in Pipeline Less Than Six Years


Systems that have initiated the coordination process (the ITU has received the complete Request for Coordination) three to six years prior to the adoption of the new information filing requirements:


Sponsoring Administrations must submit the certification within 12 months of the enactment of new requirements and submit the more detailed information with 18 months of the enactment of the new requirements.


____________________
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