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DUE DILIGENCE CONSIDERATIONS





This contribution addresses various aspects of possible approaches to due diligence as part of the response to Resolution 18.  It has been developed and agreed within CEPT.



1.	Background



The Kyoto PP, following a document presented by Australia, adopted Res. 18 which calls for a review of some of the important issues concerning international satellite network coordination. One of the issues that has been identified is the question of “due diligence” which in this context is used in the sense of trying to ensure, to the maximum extent possible, that the notifying administration and its operating agency are quite serious about proceeding with the proposed satellite network and that the proposed network is not being used for the purpose of speculating and possibly reserving orbit positions for some unspecified future use. 



This contribution addresses two possible approaches to due diligence: one would be to impose significant financial requirements on the applicant; the other would be to require administrations to adopt national administrative measures to check the commercial, legal and technical  viability of the applicant prior to the administration forwarding any filing to the BR and retention of said filing is dependent on satisfactory progress on meeting agreed milestones for the launch on operation of the satellite network.  It should be noted that these two approaches are not necessarily mutually exclusive and each approach could be used for different situations, and in addition, elements of the administrative approach could be used in conjunction with the financial approach.  This contribution has been developed within the framework of the CEPT. 



One stated advantage of the financial approach to due diligence is that the BR would retain a portion of the fee and thereby fund additional resources to tackle the backlog in satellite coordination.  However, the backlog is primarily caused by the exchange of data being via paper format.  The ITU-R has recognised the desirability of implementing electronic data exchange and ITU-R Study Group 1 has established a Task Group to define a data dictionary. The work of the Task Group is planned to be completed by January 1997  and, therefore, the prospect of the availability of electronic data exchange procedures should remove the backlog and could lead to a reduction in resources being needed.



2.	Financial Implications for BR



Another related objective of the review should be to find means to have the procedures carried out in a timely and cost effective manner. 



Additional provisions could be inserted in the procedures in order to promote timely responses by administrations having responses negatively to a coordination request.



Significant improvements could also be made in the actual procedures by reducing the very long delays in BR in the processing of information.  One of these delays has recently exceeded a year.  However in addition, it can not be assumed that the ITU Members, via the Council, will be willing to increase significantly the resources available to BR via their contributions to carry out these procedures.



3.	Possible Financial Approaches to Due Diligence

	

There are two possible financial approaches to due diligence. The first and preferred approach is the use of filing deposits which are either totally or partially refundable, depending the specific circumstances, or a one time filing fee which is not refundable. Each of these two approaches are discussed  in the following sections. The problems that have raised the question of due diligence are only serious for those radiocommunication services for which there are significant commercial and competitive interests on a regional or world wide basis, therefore, the use of this type of mechanism could be restricted to the FSS, MSS and BSS services and any Inter-satellite operations supporting these services. One factor that is important is that if any fees, deposits, etc. are to be effective they must be of such value that it is a real and significant cost to the system operator. The possible use of fees, financial deposits and penalties are one form of due diligence and this has been identified for possible use as a means of ensuring that the space networks included in the coordination process are those for which there is a reasonable expectation that the network would be put into service. In the following examples, numbers are given to indicate the possible magnitude of such values, but there would need to be further discussions on the actual values. For the other radiocommunications services (space and terrestrial) one could envisage a non-refundable processing fee, which would be related to the processing costs of the ITU-R.





3.1	Filing Deposits



	One possible approach to this would be to have ITU filing deposit, which would have to be submitted by the notifying administration on behalf of the operating entity, at the time of submitting the coordination information for publication. Some of the factors to be considered in developing this approach are:

fees should be dependent on the bandwidth and number of networks being submitted;

fees should discourage the early filing and the start of the coordination process before necessary;

fees should be such as to provide resource relief to BR to process the information;

fees should be such as to restrict frivolous applications;

there may be an exemption for the first 1000 MHz requested by any administration (or only for developing countries) for purely national service and coverage area.



	Considering the above factors, a possible approach would be to have an ITU filing deposit with the following conditions:

a deposit equal to about 2 % of the cost of a space station ($US 250 million). This deposit, which would be fixed and only dependent on the bandwidth,  (about $US 5 million) would be made at the time of submitting the coordination information. For NGOS systems that are not subject to coordination under Res. 46, the deposit would have to be made at the time of the Advance Publication request. This rate would be for a 1000 MHz band (including service links, feeder links in both directions and any inter satellite links) and would be prorated for other bandwidths. It would apply for each GSO orbit position and for each NGSO network. Recognizing that a single NGSO system with worldwide coverage could pre-empt 150-180 GSO systems, one could argue that the fee for such NGSO systems could be 150-180 times that for GSO systems, it is suggested that for worldwide NGSO systems there could be a multiplier for the fee of about 10 times (i.e. a world wide NGSO system would have a filing deposit of $US 50 million for 1000 MHz of bandwidth. It is to be noted that many LEO systems, in particular the little LEO systems use much less bandwidth and therefore the filing deposit would be considerably less;

the same deposit could also be applied to modifications to the BSS plans of App. 30 and 30A where new frequencies or orbit positions are requested, or for the “additional uses” or the use sub-regional systems under App. 30B;

the first 1000 MHz requested by any administration for purely national service and coverage area would be exempt;

the deposit would be returned when the administration has notified and confirmed to BR that the network has been brought into use. The confirmation of the bringing into use could include certain elements of a procedural approach to due diligence such as certification from the launch service provider that the particular satellite has actually been launched.

ITU would invest the deposit and BR would have the use of the interest to offset the costs of processing space networks;

any networks which are not brought into use within the required period (6 years plus possible extension) would have only 50% of the deposit returned.



For an operating entity planning a 3 satellite system with 1GHz up and 1GHz down, the deposit would be 3 (sat) x 2 (2 GHz) x 5 million =  $US 30 million  which would, at a nominal 5% interest, make about $US 1.5 million per year available to ITU-BR. This would reduce the value of the contributory unit for all members due to the Space Services Department of BR being funded in part or in total by this deposit system.



It is difficult to forecast how many of the systems that are presently in the coordination phase would be retained and the deposit made, if this approach were to be implemented, therefore, in theory, if all these systems would be retained, the BR income might exceed the processing costs, therefore one could envisage any surplus funds being used to assist developing countries or to reduce the ITU contributory unit even further. 





3.2	Filing Processing Fee



	An alternative approach would be a one-time filing fee which is non refundable. An example of such a fee would be as follows:

a non refundable filing fee of $US 2 million for 1000MHz of bandwidth per GSO satellite or $US 20 million for 1000MHz for a world wide service of a NGSO system;

the deposit would be applied to all MSS, BSS and FSS systems including modifications for new frequencies or orbit positions under App. 30/30A or the “additional uses” or sub-regional systems under App. 30B;

the first 1000MHZ for national coverage and service would be exempt. 





3.3	Implementation and Transitional Measures



	In the 1995 report of the Chairman of the WG of the RAG, it was stated that  “…that the problems raised by these issues are normally beyond the traditional framework and scope of the ITU…” and therefore the WG did not include them in the inventory of issues, however, the 1996 meeting of the RAG did include this aspect and it established a Rapporteur to consider the financial aspect of due diligence under Res. 18. Also the SC established a Rapporteur (SC4)  to cover the question if due diligence. It should be  confirmed that this is or is not beyond the ITU CS/CV. Just because it is a new initiative does not mean that it should not be pursued. Perhaps this could be achieved by the  1998 Plenipotentiary conference providing in the CV/CS the necessary enabling provisions for fees of this type and for other types of fees, with the details and the mechanisms to be approved by Council as part of the Financial Regulations. Council could at some time before the 1998 Plenipotentiary conference (e.g. at it’s 1998 session) also take action under CV79



	One question that always arises when there is a change to the procedures, is how does one make the transition from the present to the new. One possibility in this case would be to have a fixed date (e.g. some months after the closing of WRC-97-  1 June 1998), by which the administration of any system that is still in the coordination process and not yet notified and brought into service, would have to submit the required deposit in order to keep it’s status in the coordination process. Any systems for which the fee has not been submitted by that date would no longer need to be taken into consideration by other administrations.



4.	Administrative Procedures



Administrative procedures could be implemented by means of a Resolution to be adopted by WRC97 and modification to Articles S9 and S11 to require the application of these procedures on a national basis prior to an administration submitting a filing to the BR (see annexes 1 and 2).



5.	Advantages of the Financial Approach to Due Diligence



	This approach has the following advantages:



because of the deposit, it would tend to limit the coordination filing to serious filings. Due to the financial implications, filings would probably require very senior management approval within the operating entity;

because the cost to the operator increases with longer periods between the start of the coordination procedure and the date of bringing into use, the filing deposit would tend to find a better balance between an early date to obtain status and a later start to minimize costs;

because the interest from the deposits being available to BR, it would increase the resources to the ITU-BR and, therefore hopefully, the process would be done in more timely manner. This is not a precedent for funding UN agencies from fees as it is understood that WIPO funds a good part of its operations from its fees;

due to the need for a financial deposit, this approach would make it very difficult for administrations to begin the coordination process based on typical systems without having a specific operating entity identified, or having a government decision to invest funds into the development of the satellite system;

due to a part of the deposit being forfeited if the network is not brought into use within the required period, it would tend to encourage the start of the filing process only when there is a degree of certainty that the system will be implemented, and thus minimize speculation.

the straight filing fee has the advantage of being simple to administer and would help in discouraging speculative notifications and would provide financial resources to BR. However, it does not provide any penalty in case the network is not brought into use within the required period, and therefore, would not totally discourage speculation in orbit positions.





6.	 Disadvantages of the Financial Approach to Due diligence



practicality of agreeing  fee levels



possible disadvantage to entities in developing countries with limited financial resources



possible need for extension of  ITU regulatory competence and consequentially a reduction in national sovereignty



dilution of  the responsibility of administrations



complexities resulting from the consequential requirement for an extension to all  other filings and ITU activities



consequential impact on the nature and organisational structure of the ITU



need to consider the cases of failure to achieve coordination with however genuine intentions



the fees proposed will not act as a deterrent to the major players with significant market power and consequently would reduce competition





7.	Advantages of the Administrative approach to Due Diligence



places responsibility on the administration responsible for the filing



simple to implement



avoids complications inherent in the alternative approach



permits continuous monitoring of progress and allows a more responsive control of paper satellites



places all applicants on a level playing field





8.	Disadvantages of the Procedural Approach to Due Diligence



Some of the disadvantages of the procedural approach are:



the procedures are totally carried out within the administration and therefore there is no outward transparency;



there is no assurance that all administrations would implement the procedures with the same diligence, particularly where an administration may become “an administration of convenience”;



regional and international organizations are usually not subject to the national regulation of the administration which is responsible for their notification to the ITU, therefore it is doubtful if the notifying administration has any “real” control over its regional or international organizations. In these cases the notifying administration is largely a post office and the decision as to what to submit to the ITU rests solely with the management of that regional or international organization.

�

ANNEX 1













MOD   S9.1	Before initiating any action under this Article in respect of frequency assignments for a satellite network or a satellite system, an administration, or one acting on behalf of a group of named administrations, shall apply the national procedures for satellite coordination and notification in accordance with Resolution [XX], and shall, prior to the coordination procedure described in Section II ... 







ADD   S11.15.2	Before initiating any action under this Article in respect of frequency assignments to a space station or typical earth station as part of a satellite network, an administration, or one acting on behalf of a group of named administrations, shall apply the national procedures for satellite coordination and notification in accordance with Resolution [XX].















�

ANNEX 2







RESOLUTION [xx]



National satellite notification and

coordination procedures







The World Radiocommunication Conference (Geneva 1997)





considering:



a)   the increasing globalisation and diversification of telecommunication systems, particularly satellite systems;



b)   that the radio frequency spectrum and satellite orbit resources are finite and, as such, are required to be used efficiently and effectively;



c)   that there is a growing concern about the accommodation of new satellite networks, including those of new ITU Members, and the need  to maintain the integrity of ITU procedures and agreements;



d)   that the ITU Radio Regulations contain procedures for  the notification, coordination and registration of satellite space stations and networks;



e)   that these procedures make no assessment of the legal, financial or technical competence of applicants for satellite spectrum and orbit resources;



f)    that it is the sovereign right of each state to regulate its telecommunication;



g)   that there is apparent frequency and orbital slot congestion caused, in part, by the filing of “paper satellites”;



h)   that the Director of the Radiocommunication Bureau has recommended, in his review of the ITU’s frequency coordination and planning framework for satellite networks, the adoption of national due diligence procedures to ensure the commercial viability of proposed networks; 





resolves



	that administrations  adopt the national satellite notification and coordination procedures as contained in the annex to this Resolution.

�ANNEX TO RESOLUTION [XX]





Administrations shall base all submissions to the Radiocommunication Bureau for Satellite networks to be coordinated or notified in accordance with the Radio Regulations on applications meeting these requirements, except in the case of satellite networks intended to be operated by the administration itself.





1.	General Conditions



1.1	The applicant must establish to the satisfaction of the notifying administration that they have the required technical, financial and legal credentials to construct, launch and operate the proposed satellite system in conformity with the timescales contained within their business plan.  



1.2	The application must be on behalf of a company registered within the jurisdiction of the notifying administration.



1.3	The Satellite Control Centre (SCC), i.e. the facility that monitors correct functioning of the key technical parameters and controls the partial or complete close down of a satellite network, shall be located within the jurisdiction of the notifying administration.



1.4	The SCC facility is required to be licensed. The licensing provisions shall ensure that the licensing authority has adequate regulatory control over the facility in the event of interference to other radio services.  If the SCC is to be located in a  dependent territory, similar licensing procedures are required to be in place.



1.5	Satellite networks notified or registered by  administrations shall be operated in conformity with the relevant international treaties to which the notifying administration is signatory.



1.6	The costs incurred by the notifying administration in carrying out these procedures for an applicant, may be charged to the applicant at the appropriate national rate.



1.7	Failure to fully comply with these procedures could result in the notifying  administration cancelling satellite notifications with the Radiocommunications Bureau. 



1.8	ITU Members that are signatories  to a convention establishing a regional or 	world-wide  inter-governmental satellite organisation should  ensure  that these 	organisations comply with the provisions of sections

	2, 3 and 4 below before giving their approval to the submission of the

	relevant information to the Radiocommunications Bureau.



�2	Advance Publication



Before an administration submits advance publication  information (Article S9 Section I of the Simplified Radio Regulations) to the Radiocommunications Bureau, the applicant shall provide:



2.1	An outline business plan showing the intended sources of funding and proposed markets for the expected lifetime of the network.



2.2	A declaration of intent to comply with these provisions and to proceed expeditiously with the project, from the initial preliminary stages through to the final operational  system in accordance with the envisaged timescales.



2.3	An outline schedule showing planned dates for the  construction of the satellite(s) and associated ground segment facilities, together with provisional launch and operational target dates.



2.4	Information required by Appendix S4.



2.5	The name of the proposed operator(s) of the satellite network.





3	Request for Co-ordination



Before an administration submits request for co-ordination  information (Article S9 Section II of the Simplified Radio Regulations) to the Radiocommunications Bureau, the applicant shall provide:



3.1	A detailed project plan with key milestones clearly identified and arranged in chronological date order. 



3.2	Information on the status related to the following:



(i)	Management Products



Business Plan

Spacecraft RFP 

Spacecraft contractor 

Progress and monitoring plan showing key milestones

Spacecraft contract 

Launch services contract 

Launch indemnity contract 



�(ii)	Technical Products



Spacecraft type and variants ordered

Interference analyses

Spacecraft construction 

Spacecraft(s) launches

Spacecraft(s) in orbit tests



3.3	A detailed statement of the projected design, build and launch costs and the lifetime operational costs.



3.4	Evidence that they have the current financial ability to meet the costs of construction and launch of the proposed satellite(s) and that they have the financial resources to operate the system for at least one year after launch. Supporting documentation should include a balance sheet for the current financial year together with a statement showing that the applicant has current assets and operating income or a financial plan with the appropriate market research showing the intended sources of funding and estimated revenues consistent with the business plan.



3.5	Information required by  Appendix S4.





4	Progress Monitoring



4.1	The product milestones, identified under Section 3, shall be used as the   baseline against which satisfactory progress shall be monitored.



4.2	The status reports referred to under 3.2 are required to be presented to the notifying administration at regular intervals. The timetable for the delivery of status reports shall be agreed between the notifying administration and the applicant. However, the frequency of such reports will be dictated by the need to report progress on the key milestones and should include confirmation that a product deliverable has been completed or, if not, why not.  Notwithstanding the foregoing , status reports shall, as a minimum, be submitted on an annual basis.





5	Delegation to Applicant



5.1	The notifying administration may delegate authority to an applicant to deal directly with other administrations on detailed technical and operational aspects of the co-ordination of frequency assignments and orbital locations, in accordance with to the procedures of the  Radio Regulations.

�5.2	The applicant must first demonstrate to the notifying administration’s satisfaction that they have the necessary competence to carry out the coordination.



5.3	Nevertheless the notifying  administration shall attend any co-ordination meeting where it is deemed necessary by the notifying administration, or at the request of another administration. All associated costs may be charged to the  applicant at the appropriate national rate.



5.4	To effect  this delegation, the notifying  administration shall inform the relevant administrations and the Radiocommunications Bureau .



5.5	Copies of all correspondence relevant to the co-ordination process shall be sent 	to the 	notifying  administration.



5.6	This delegation is dependent upon  the continued compliance with these 	procedures.



6	Delegation to a Dependent Territory



6.1	The notifying Administration may delegate authority to the government of a dependent territory to deal directly with other administrations on detailed technical and operational aspects of the co-ordination of frequency assignments and satellite orbit locations, in accordance with to the procedures of the Radio Regulations.



6.2	The notifying Administration shall only delegate its authority if it is satisfied that the dependent territory has the necessary competence to carry out this coordination expertise.   



6.3	Nevertheless the notifying administration shall attend any coordination meeting where it is deemed necessary by the notifying administration, or at the request of another administration.  All associated costs may be charged to the applicant at the appropriate national rate.



6.4	To effect this delegation, the notifying administration shall inform the relevant administrations and the Radiocommunications Bureau.



6.5	In the event that a dependent territory gains independence, notifications and registrations may  be transferred to the new administration.



6.6	Copies of all correspondence relevant to the coordination shall be sent to the 	 notifying administration.



6.7	This delegation is dependent upon the continued compliance with these

	procedures.



�7	Confidentiality



All information provided by applicants to the notifying administration shall be treated in strict confidence.
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