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Some Further Aspects of the Financial Approach to Due diligence





Luxembourg





1.	Introduction


	Luxembourg has submitted, with the UK, a document to the SC4 and SC5 giving some views and suggestions on the various aspects of the review under Resolution 18. In addition, some other administrations have also made some useful contributions. As has been indicated in some of these documents, some of the possible suggestions for the different aspects are inter-linked and can be used in a complementary manner. Also, since the original documents were written, there have been a number of meetings in which these documents have been discussed. These discussions have allowed some of the ideas to be further developed to deal with some of the concerns that have been expressed during the various meetings. At the Region 2 Resolution 18 Forum, there were some questions posed as well as the request that both approaches to due diligence be further developed as discussed in section 2 of the report of the meeting:


	“Second, a series of detailed questions were raised concerning the proposed deposit system, regarding such issues as the amount of the deposit and the basis on which it is determined, the conditions under which it would be refundable, the disposition of the interest, who would administer the funds. It was noted that it may be premature to get into too much detail at this time, although the issues should be fully aired to assist administrations in reaching conclusions on the relative merits of the two approaches.


	Third, the meeting noted several views that both procedural and financial approaches be retained and further developed by administrations, in order to provide administrations with the time needed to weight the pros and cons of the financial approach to due diligence, in view of the fact that many administrations were only now beginning to understand the importance of the Resolution 18 exercise. It was also noted that the issue of deposits and the use of these funds and resulting interests for use by the Union will require action by the Council and may require action by the a Plenipotentiary Conference.”





The purpose of this document is to further develop some of the ideas, and at the same time provide a scenario that links many of the related issues and their suggestions together. In this document, the financial approach to due diligence is considered. In order to see how the financial approach to due diligence could be applied, an example is used based on the parameters of a typical SES/LUX satellite Astra  In a companion paper by  the UK  a similar approach is taken with respect to the procedural approach to due diligence. This paper has been prepared and agreed within CEPT.





2.	Discussion on Some of the Concerns





2.1	Advanced Publication Information


	There seems to be general support for the idea of simplifying the API significantly in such a way that the data to be submitted could be reduced to about one page per network. This would include the following elements:


notifying administration;


type of service - BSS, FSS etc.;


usable  frequency band- this would include the frequency range over which the satellite will operate;


service area (e.g. Europe, North America etc.);


for GSO) orbit position and alternative positions (max. of 7 total)


for NGSO, number of Satellites, altitude, inclination, no of planes


planned date of entry into service.





2.2	Time Period for the Bringing into Use of the Satellite


	Most of the submissions have indicated support for the reduction of the period to 4-5 years. The two issues that remain, and where there seems to be some differing views, is when this period should start and if extensions are to granted, what is the process and who should approve such extensions?





2.2.1	Start of Period


	For NGSO that are not subject to any coordination under Res. 46 , it seems that the period should continue to start with the API. For GSO and NGSO subject to coordination, there have been two suggestions- continue with the API or start the period with the coordination request. One of the advantages of starting with the coordination request is that it enforces the idea that is contained in both  the existing RR and the simplified RR in that the API is for information only. The scenario described in the following sections is valid for both approaches. If the API is the starting point, then the period should be 4.5 years with the coordination request  being submitted 6 months after the API. If the coordination request is the start of the period, then the period would be 4 years.





2.2.2	Extensions of the Period


	At the present time,  the 6 year  period is automatically extended to 9 years at the request of the administration, and this very long period is what many seem to think is one of the major problems with the present system. If the period is shortened to 4-5 years, then there may be justifiable  cases when it is not possible to bring the satellite into service within the period. Two cases would be when there has been launch problems and when unexpected satellite construction problems have arisen. In both of these cases, it should be possible to have an extension of a maximum of [2-3] years upon the submission of a substantiated request to BR. It would seem reasonable to permit such extensions only after coordination has been started and the satellite and launch contracts have been signed. The question is whether the decision to accept the justification should be with the Director of BR or with the RRB. It would seem to be too much responsibility to put on the Director and therefore, it would be more appropriate for the RRB to decided on such matters within well described guidelines.


	There is one other type of delay that has to be addressed and that is where the coordination could not be effected. It must be recognized that once an operator has contracted for the design and launch of a satellite, the delay in arriving at a coordination agreement may not normally delay the launch, therefore, there must be a way found of getting operational satellites recorded even if the coordination is not entirely completed. This is discussed in section 2.7.





2.3	 Multiple Orbit Positions in One Filing


	AUS has suggested that one approach to the problem would be to have the possibility of including in one filing (API or Coordination) more than one orbit position. There are many advantages to this idea in that it would then be able to clearly show how many "real" satellites are intended to be put into service. In addition, this would complement the financial approach to due diligence in that the deposit would be applied to each real satellite (with its alternative orbit positions) that is intended to be put into service.


	It has been suggested that the preferred position plus 6 alternative positions in descending order of preference would be indicated, and at the end of 2 years this would have to be reduced to  3 orbit positions. By indicating the order of preference there is an advantage in permitting BR at the end of the 2 year period to reduce to the top 3 positions if the administration has not indicated to BR which 3 positions should be retained. The disadvantage of this is that operators might not want to show during the coordination process their preferred positions. If the order of preference of orbit positions is not indicated, then if the administration does not indicate which 3 positions are to be retained at the end of 2 years, there could be a provision in which all orbit positions would be cancelled.  This, of course, would provide a very strong incentive for the administration to indicate to BR the desired 3 positions.





2.4.	Notification of the Bringing into Use 


	The key factor in the deposit approach is the confirmation of the bringing into use of the network as this is when the deposit would be returned. Two suggestions are made for the confirmation of the date of bringing into use of the satellite network. The first suggestion is that the notification to BR of this date would have to be  supported with  a signed certification (at the appropriate signing authority) from both the launch service provider and the satellite contractor that the satellite  was launched on (date) and put into position (  ) on (date) and that the usable frequency band of the satellite is (x-y) GHz transmit and (a-b) GHz receive. Another approach to the confirmation of the bringing into use would be to have an annual registration fee for satellite networks which would be payable as of the date of the notification that the network has been put into service. This is covered in section 2.6.





 2.5	Deposit Fee


	In both the AUS and the UK/LUX contributions, a possible deposit has been suggested for the purpose of discussion. In setting the level of such a deposit, it must  be high enough so that it will be a deterrent to frivolous filings, however, not so high as to provide a financial hardship to any real project.


	If a typical system of about 250 MHz for each of the up and down paths is considered (total usable bandwidth of 500 MHz) and providing global coverage, a deposit of about $USA 500K would be reasonable ($US 1000 per MHz). This is only a fraction of a percent  of the total cost of the satellite. However, a deposit of this level would amount to $US 16 million for anyone filing for 1GHz up and 1GHz down and for 8 orbit positions which would be a real deterrent.


	It has been suggested that there could be a reduced deposit for systems providing less than global coverage. One possibility would be as follows:


maximum beam in any direction < [2] degrees-25% of full deposit;


maximum beam in any direction > [10] degrees- full deposit;


any beam in between the above -50% of full deposit;


in computing beam size, it would include the maximum diameter of a single fixed beam, the maximum beam edge to beam edge of multiple spot beams, and for steerable spot beams the maximum spread of the possible service area.


this would put the full deposit equal to $US 1000  per  MHz total spectrum for global coverage.


	One issue that has been raised is could the deposit fee be considered as outside the normal mandate of the ITU? The deposit is not like an auction where different administrations are bidding on obtaining the rights to the use of the spectrum, but it would be part of the normal process and is the same for identical uses of the spectrum/orbit resource. It is still the normal first come-first served process and the steps of the process are the same. The only changes are that there are some additional conditions to be met at some of the steps.





	The next issue here is what should the interest from the deposit be used for? With the deposit suggested of about $US 500K for 500 MHz total and for global coverage, the interest from the deposit would be about $US 25,000 per year (5%), and it would be appropriate for this to be used to offset the cost of the services provided by BR The annual interest earned on the deposit would be available to the ITU as part of its normal income. As this is income that is coming indirectly from the small “m” members, it is transferring more of the financial burden on to these members who are really benefiting from the ITU. This income would be of a regular nature and should  be credited to the main budget of the ITU. As these systems impose a workload on the BR for the total time of their registration in the MIFR (BR must take them into consideration when examining new networks), if would seem to be  reasonable that this should not be related to the cost of processing a notice, but should be used to offset the total costs of  the Space Services Department of BR. It is understood that the structure of the ITU budget does provide a mechanism for identifying income against specific cost centers such as the Space Services Department.





	The next issue with respect to the deposits is what amount should be forfeited in the event that the network is not brought into service within the required period. With the suggested deposits here, which are somewhat lower than previously suggested, it would be appropriate for the total deposit to be forfeited. The last issue here is what should the forfeited deposit be used for? With the amount of the deposit  and with 100% being forfeited in the event of not bringing the network into use, it must be assumed that there would be very few cases of the deposit being forfeited, and therefore, there is no income that could be assured from this source. In any event, this income is not for services provided but it is a penalty for not carrying out it's project in time, therefore, it could be argued that this income could be considered as unforeseen income in the budget of the ITU.





	Another issue raised at the Region 2 Forum, were the conditions under which the deposit would be refunded. As envisaged by Luxembourg, there would be one filing for each real satellite and if that satellite is brought into use within the specified period, the deposit would be returned. If there is no satellite brought into use within the specified time period for that filing, then the deposit would be forfeited. One question that does arise is, what would be refunded if the satellite that is brought into use only has a portion of the spectrum that was identified in the coordination request and for which a deposit was paid? As the deposit is based on the total bandwidth of the satellite ($1000 per MHz), the refund would be calculated on the same basis and the deposit for any spectrum that is not brought into use within the specified period would be forfeited. Another question raised was what would happen if the technical characteristics of the satellite put into service are different from those used for the start of the process? As the technical characteristics are not factored into the calculation of the deposit, they are not a factor in determining the amount of the refund. The deposit system is addressing the problem of “paper satellites” not the efficiency of the use of the spectrum.





2.6	Annual Registration Fee


	To assist in ensuring that only real and operating satellite networks are retained in the MIFR, there could be an annual registration fee as long as the network is recorded in the MIFR. One possibly would be for the annual fee to be about the same level as the interest from the deposit, which would then amount to about $US 50 per MHz total bandwidth. One argument that has been put forward is that the total of these fees could be equal to the BR cost of processing notices. However, in the case of space services, every network that is retained in the MIFR or in the coordination process involves costs to the ITU-BR to protect it and to take it into consideration from future systems, therefore, it is suggested that this fee not be directly related to the cost of processing notices. The registration fee would payable when the notice for recording of the operational satellite in the MIFR is submitted, which is the same time that the deposit would be returned.





	In the event that the ITU has some difficulty in accepting the idea of a refundable deposit at the time of starting the coordination, another possibility, which will also help in addressing the paper satellite issue (but, in our opinion, not as effective as there is no forfeiting of the deposit),  would be to have the same level of annual registration fee payable at the start of the coordination phase and continue to be paid annually as long as the network is recorded in the MIFR.








2.7	Recording of Operating Systems


	At the present time, there are operational systems that have started and tried to complete the coordination phase, but the coordination could not be completed before the system was put into operation. One of the sub-objectives should be to ensure that operational systems can be recorded so that the MIFR reflects what is happening in the real world. Under the existing RR it is possible to have networks recorded in the MIFR even if the coordination is not completed and this is by the application of RR1506, 1544 and other related provisions. One of the stated reasons for not having operational systems recorded is that the coordination could not be completed. However, this is not a simple process for administrations or the BR. Under these provisions, the frequencies of a network can be recorded in the MIFR after a technical examination, the return of the notices, and the re-submission of the notices with the administration insisting on the recording of the frequencies. As suggested by AUS, this process could be simplified greatly by having provisions for recording the frequencies even if the coordination has not been effected, by having frequencies of both networks recorded with a remark that the first one must be protected from interference from the second one. If this idea were to be accepted, then it would be easier to have operating systems recorded in the MIFR.





3	Possible Scenario


	In this section, in order to illustrate how these various elements can be linked together, as well,  as the financial implications, a possible scenario using a typical SES Astra satellite as an example. A typical SES Astra satellite has a total usable bandwidth (up and down) of about 2100 MHz. With about 56 transponders of  26 and 33 MHz. The in-orbit cost of such a satellite is in the order of $US 350 million and a typical annual revenue in the order of $US 30-60 million. The following table illustrates the steps of the proposed procedures.








�
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Possible Scenario for the Application of the Deposit and Registration Fee Process





Step No.�
Date�
Phase�
Description�
Example�
�
1�
1.1.98�
API�
Submission of a Simplified API to the BR�
LUX, typical Astra satellite , 


Date of Submission - 1.1.98


Date of Bringing into use: 31.12.03


European coverage


orbit position:  19.2 °E


Service Arc: 15°W to 40°E


Total Bandwidth about 2.1GHz �
�
2�
1.1.99�
Coordination Request


----------------


Submission of Deposit�
Submission of the App. 3 data (either existing or modified App3 data)


------------------------------------


Submission of the Deposit to BR in order to have the satellite network included in the list of valid networks�
technical details as per App. 3


-----------------------------------------


-Sub-regional system


-total bandwidth =  2.1 GHz


-1 orbit position


Deposit =0.5(Regional) x


1(position) x  2,100(MHz) x


1000 $US =  $ 1.05 million


-Interest for BR about $US 52.5 K


- deposit = about  0.3% of cost of satellite�
�
3�
31.12.2003�
Notification of the Date of  bringing into use�
Notification of the date of the Bringing into Use of the Network�
-Technical Details as per App. 3


-certification by contractor and launch service provider to BR via administration


- return of deposit


-submission of registration fee of about 0.5(Regional) x 1(position) x $US 50 x (2100)= $US 52.5k


annual registration fee = about 0.1 % of annual revenue�
�






____________________
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