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Conformément à la note de bas de page de l'Annexe 1 de la Résolution UIT�R 1�2, l'AR�97 a décidé qu'une déclaration révisée sur la politique de l'UIT�R en matière de brevets "doit être examinée conjointement par le Groupe consultatif des radiocommunications (GCR) et le Groupe consultatif de la normalisation des télécommunications (GCNT). Quand cette déclaration sera disponible, elle sera distribuée par le Directeur".

Le GCNT s'est réuni en septembre 1998 pour revoir la politique de l'UIT�T en matière de brevets compte tenu du rapport du Groupe ad hoc sur les droits de propriété intellectuelle présidé par M. Th. Irmer, Directeur du TSB. Ce Groupe a pris les principales décisions suivantes:

•	Pour accélérer le traitement des déclarations et pouvoir enregistrer des informations claires dans la base de données correspondante, le GCNT a établi sous forme normalisée deux formulaires de soumission de déclarations de brevets. Ces nouveaux formulaires, reproduits dans la Circulaire 156 du TSB du 11 décembre 1998, devraient être utilisés à compter du 1er janvier 1999. Le premier, intitulé "Déclaration de brevet et d'octroi de licence" (voir l'Annexe 1), vise à normaliser la soumission au TSB des déclarations émanant de titulaires de brevets et à obtenir de ces derniers qu'ils fournissent des informations à l'appui de leurs déclarations ainsi qu'une explication dans les cas où ils déclarent ne pas vouloir accorder de licence (option 3 de la déclaration). Il convient de noter que, jusqu'à présent, lorsque l'option 3 de la politique du TSB en matière de brevets était choisie, l'UIT�T considérait comme valable toute déclaration de brevet, sans aucune vérification. Dans le formulaire présenté dans l'Annexe 1, les informations demandées au titre de l'option 3 permettront de vérifier la déclaration de brevet. Il est donc indispensable que ces informations soient complètes. Le deuxième formulaire, intitulé "Déclaration générale de brevet et d'octroi de licence" (voir l'Annexe 2), vise à permettre aux titulaires de brevets qui le souhaitent de déclarer, pour tous leurs brevets concernant des Recommandations visées dans toute contribution qu'ils ont soumise à l'UIT�T, leur intention de renoncer à leurs droits (option 1) ou d'accorder une licence dans des conditions acceptables et non discriminatoires (option 2).

�•	Etant donné qu'il est souhaitable que tous les Secteurs appliquent une politique commune, il est proposé que l'UIT�R utilise des formulaires de soumission de déclarations de brevets analogues à ceux des Annexes 1 et 2. Il est également suggéré que les Présidents et Vice�Présidents examinent les lignes directrices figurant dans l'Annexe 3, afin de recommander des mesures appropriées en vue de la prochaine réunion du GCR, qui doit se tenir en février 1999.

Afin d'établir et d'appliquer une politique commune dans tous les Secteurs, il est proposé que l'UIT�R utilise des formulaires de soumission de déclaration de brevet analogues à ceux qui sont reproduits dans les Annexes 1 et 2. Les participants à la réunion des Présidents et Vice�Présidents des Commissions d'études de l'UIT�R, qui s'est tenue du 14 au 16 décembre 1998, ont pris note des lignes directrices figurant dans l'Annexe 3, dont le GCR souhaitera peut-être approuver l'application.
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			   ANNEXE 1���UNION INTERNATIONALE DES TÉLÉCOMMUNICATIONS

Bureau de la normalisation des télécommunications����Déclaration de brevet et d'octroi de licence

(Une seule par Recommandation UIT�T)

La présente déclaration ne constitue pas et n'implique pas l'octroi d'une licence

Prière de renvoyer à:		M. le Directeur du Bureau	Place des Nations�de la normalisation des télécommunications	CH-1211 Genève 20, Suisse�Union internationale des télécommunications	Fax: +41 22 730 5853

Organisation/Titulaire du brevet:

		  Raison sociale  ___________________________________________________

Personne à contacter pour toute demande de licence:

	    Nom et département  __________________________________________________

				Adresse  __________________________________________________

					           __________________________________________________

			 Téléphone  __________________________________________________

			    Télécopie  __________________________________________________

				  E-mail  __________________________________________________

Recommandation UIT�T:

				Numéro  __________________________________________________

				     Titre  __________________________________________________

Déclaration d'octroi de licence

Le titulaire de brevet soussigné a des brevets qui lui ont été accordés et/ou des demandes en instance dont à son avis l'utilisation serait nécessaire à la mise en oeuvre de la Recommandation UIT�T mentionnée ci�dessus et, conformément à la politique du TSB en matière de brevets (CMNT�96, Résolution 1, Appendice I) déclare ci�après que (cocher une seule case):

(	1	Le titulaire de brevet est disposé à accorder - à titre de réciprocité pour la Recommandation UIT�T ci�dessus - licence, à titre gracieux, à un nombre indéterminé de demandeurs, sur une base mondiale et non discriminatoire, pour fabriquer, utiliser et/ou vendre des équipements résultant de l'application de la Recommandation UIT�T ci�dessus.

(	2	Le titulaire de brevet est disposé à accorder - à titre de réciprocité pour la Recommandation UIT�T ci�dessus - licence à un nombre indéterminé de demandeurs, sur une base mondiale et non discriminatoire et suivant des conditions raisonnables, pour fabriquer, utiliser et/ou vendre des équipements résultant de l'application de la Recommandation UIT�T ci�dessus.

	Les nécessaires négociations sont du ressort des parties intéressées et sont conduites à l'extérieur de l'UIT�T.

(	3	Le titulaire de brevet n'est pas disposé à accorder de licences selon les dispositions des points 1 ou 2 ci�dessus. Dans pareil cas, il doit fournir dans le cadre de la présente déclaration les informations suivantes:

	•	numéro d'enregistrement/de demande du brevet;

	•	indication des parties de la Recommandation qui sont concernées;

	•	description des droits de brevet auxquels touche la Recommandation.

Signature

		   Organisation _______________________________________________________

Nom de la personne autorisée _______________________________________________________

Titre de la personne autorisée _______________________________________________________

			 Signature _______________________________________________________

		     Lieu et date _______________________________________________________

�

Renseignements concernant le brevet (fournis à titre volontaire)��N°�Numéro d'enregistrement/pays�Titre/inventeur�Situation�[accordé/en instance]��1�����2�����3�����4�����5�����6�����7�����8�����9�����10�����11�����12�����13�����14�����15�����16�����17�����18�����19�����20������

			ANNEXE 2���UNION INTERNATIONALE DES TÉLÉCOMMUNICATIONS

Bureau de la normalisation des télécommunications����

Déclaration générale de brevet et d'octroi de licence 

Prière de renvoyer à:		M. le Directeur du Bureau	Place des Nations�de la normalisation des télécommunications	CH-1211 Genève 20, Suisse�Union internationale des télécommunications	Fax: +41 22 730 5853

Organisation/Titulaire du brevet:

		  Raison sociale  __________________________________________________

Personne à contacter pour toute demande de licence:

	Nom et département  __________________________________________________

			    Adresse  __________________________________________________

			      		        __________________________________________________

			Téléphone  __________________________________________________

			   Télécopie  __________________________________________________

				E-mail  __________________________________________________

Déclaration d'octroi de licence

Au cas où une ou des parties ou bien encore la totalité d'une proposition présentée dans des contributions soumises par l'organisation mentionnée ci�dessus est reprise dans une ou des Recommandations UIT�T et où la ou les parties en question contiennent des informations ayant fait l'objet d'un brevet ou pour lesquelles un brevet a été demandé et dont l'utilisation serait nécessaire à la mise en oeuvre d'une ou de plusieurs Recommandations UIT�T, le titulaire de brevet visé ci�dessus déclare par la présente, conformément à la déclaration sur la politique du TSB en matière de brevet (CMNT�96, Résolution 1, Appendice I) que (cocher une seule case):

(	1	Le titulaire de brevet est disposé à accorder - à titre de réciprocité pour la ou les Recommandations  UIT�T en question - une licence, à titre gracieux, à un nombre indéterminé de demandeurs, sur une base mondiale et non discriminatoire.

(	2	Le titulaire de brevet est disposé à accorder - à titre de réciprocité pour la ou les Recommandations  UIT�T en question - une licence à un nombre indéterminé de demandeurs, sur une base mondiale et non discriminatoire et suivant des conditions raisonnables.

Signature

		   Organisation _______________________________________________________

Nom de la personne autorisée _______________________________________________________

Titre de la personne autorisée _______________________________________________________

			 Signature _______________________________________________________

		     Lieu et date _______________________________________________________

�Annex 3

(Source: Doc. TSAG-R 16  —  anglais seulement)

GUIDELINES FOR IMPLEMENTATION OF THE ITU PATENT POLICY 

1.	Purpose

These guidelines are intended to assist the Sector Bureaux, the Study Groups and those that participate in the development of ITU-T and ITU-R Recommendations, in their understanding and implementation of the ITU Patent Policy. The guidelines encourage the early disclosure and identification of patents that may relate to Recommendations under development.  In doing so, greater efficiency in standards development is possible and potential patent rights problems can be avoided.

	Background

2.1	Past History

Based on earlier practices in some CCITT Study Groups, a first version of a “Statement on CCITT Patent Policy” was developed in 1985.  It underwent several slight revisions in the following years without however changing the substance.  The purpose of this Statement was - and still is - to provide in simple words practical guidance (it is thus also called “Code of Practice”) to the experts in the Study Groups in case patent rights matters arise when developing Recommendations.  Considering that the experts are normally not familiar with the complex issue of patent rights, the Statement was drafted in its operative part as a checklist (items 2.1, 2.2 and 2.3), covering the three different cases which may arise if a Recommendation being developed fully or partly includes patent rights elements.

The underlying principle of the Statement is the same as in other standardization organizations which have similar patent rights policies (e.g. ISO, IEC, CEN/CENELEC, ANSI, IEEE) which  is, to restrict discussions on patent rights in their technical bodies to a minimum and to leave the settlement of disputes on patent rights (licensing, royalties, etc.) to the parties concerned, in any case outside the standardized organization itself.

Despite (or perhaps better because of) its simplicity, the “Code of Practice” has served CCITT and the ITU-T quite well.  Its advice has been applied whenever patent rights issues have come up.  Apart from a few cases, there have been very few patent rights problems encountered in the Study Groups.

	Current Situation

Recently, however, this situation has been changing, and discussions on patent rights issues are taking place more often than before.  There are several reasons for this:

the number of draft Recommendations involving patent rights is rising, in step with the emergence of new technologies (e.g. coding algorithm);

international competition is increasing, patent rights holders are therefore less generous nowadays than they were in the past;

new entrants (e.g. research institutions, universities) are eager to recover at least some of their costs through patent rights royalties;

likewise, new small manufacturing companies attempt to benefit as much as possible from their own patent rights, but may face problems when having to pay royalties to several patent rights holders;

discussions in GATT and (in Europe) on the ETSI patent rights policy and undertaking have brought patent rights issues into the public arena, much beyond the small community which was involved with patent rights in the past.

Against this background, it is not surprising that not only in the ITU, but also in other standardization organizations, the complexity of patent rights and standards has increased.

2.3	Maintaining the Principle

Even in a changing patent rights environment, the underlying principle of the statement is to be maintained, i.e. the ITU should not engage in settling disputes on patent rights; this should be�left - as in the past - to the parties concerned.  This viewpoint is reaffirmed by the fact that none of the standardization organizations which use a similar code of practice as the ITU have departed from this principle.  There are several sound reasons for such a firm position, two of which are noted here:

	-	direct involvement of the standardization organization in patent rights issues would be costly; either they would require additional, specialized staff or they would have to contract out such work to patent attorneys.  Whichever practice was applied, it would entail substantial costs;

	-	even if costs did not matter, standardization organizations will most probably not be in a position to act as genuine arbitrators in patent rights disputes, for the simple reason that the disputing patent rights holders will never disclose all the information they need to act as a fair judge in a patent rights controversy.  For example, in order to define what is fair and “reasonable” in a given case, one needs to know development and manufacturing costs, profits, etc.  This kind of information is normally not disclosed to a third party with which no legal relationship has been established as would be the case for a standardization organization vis-à-vis its member organizations.

	Disclosure

In this context, the question arises at which point in time such patent rights disclosures should be made.  The term “from the outset” as it appears in item 1 of the Statement implies that such information should be disclosed as soon as possible, i.e. as soon as it is becoming clear that an evolving draft Recommendation will, in fact, fully or partly include patented elements.  This might not yet be possible when the first draft text appears (at this time, the text might be still too vague or subject to subsequent major modifications).  In any case, it will become clearly identifiable at the time when draft Recommendation(s) are submitted for approval because at that time, the text must be final.

	Approval for new and revised Recommendations

	Prerequisites

Any ITU Member State or Sector Member organization aware of a patent held by itself or others, which may fully or partly cover elements of the draft Recommendation(s) proposed for approval, is requested to disclose such information to the TSB or BR, in no case later than the date scheduled for approval of the Recommendation(s) in accordance with ITU patent policy.  It is desirable for the patent statement to take the following format:

	-	date of statement submission;

	-	patent registration number, or equivalent information including name of country;

	-	name of patent holder;

	-	applicable section of ITU Patent Policy (i.e. I.2.1, I.2.2, or I.2.3).

If the TSB or BR receives from the patent holder, a statement of unwillingness to comply with the provisions of 2.1 or 2.2, the Director will inform the relevant Study Group of this situation.  The Study Group shall then take appropriate action which shall include, but may not be limited to, a review of the Draft Recommendation giving consideration to its possible revision by removing the potential  conflict or through further examination and clarifying the technical considerations causing the conflict.

	Consultation

If the TSB or BR has received a statement(s) indicating that the use of intellectual property, protected by one or more patent(s), issued or pending, may be required to implement a draft Recommendation, the Director of the TSB or BR shall indicate this situation in the Circular announcing the intention to invoke the approval process.

This is the suggested text of the note to be included in the Circular:  “The TSB or BR has received a statement(s) indicating that the use of intellectual property, protected by one or more patent(s), issued or pending, may be required to implement this draft Recommendation.  Available patent information can be accessed through TIES on the Internet (using either the World Wide Web or Gopher).”

	Notification

Text shall be added to the cover sheets of all new and revised Recommendations urging users to consult the TSB or BR patent database.  Suggested wording is:

“The ITU draws attention to the possibility that the practice or implementation of this Recommendation may involve the use of a claimed Intellectual Property Right.  The ITU takes no position concerning the evidence, validity or applicability of claimed Intellectual Property Rights, whether asserted by ITU Member States and Sector Members or others outside of the Recommendation processes.”

“As of the date of approval of this Recommendation, the ITU had/had not received notice of intellectual property, protected by patents, which may be required to implement this Recommendation.  However, implementors are cautioned that this may not represent the latest information and are therefore strongly urged to consult the TSB or BR patent database.”

4.	Work methods for Study Groups

	Conduct of meetings

It is the view of the ITU that early disclosure of asserted patent rights is desirable, it being acknowledged that early disclosure will contribute to the efficiency of the process by which Recommendations are established and will tend to minimize any possible disagreements with respect to such rights or their applicability to proposed Recommendations.  Therefore, each Study Group in the course of the development of a proposed Recommendation shall request the disclosure of any known patent rights relevant to the proposed Recommendation.

Chairmen will ask, at the beginning of each meeting, whether anyone has knowledge of patents, the use of which may be required to implement the Recommendation being considered.  The fact that the question was asked will be recorded in the Working Party or Study Group meeting report, along with any affirmative responses.

	Submission of contributions

Contributors are reminded, when submitting contributions, that the requirements for early disclosure of patent information, as contained in the statement on ITU patent policy apply.

	ITU patent statements database

In order to facilitate both the standards making process and the application of ITU Recommendations, the Telecommunication Standardization Bureau (TSB) and the Radiocommunication Bureau (BR) makes available to the public, a Patent Statement database composed of information that was communicated to the TSB or BR by administrations, private enterprises, etc. that participate in the standards making activities of the Sector Study Groups regarding patents embodied fully or partially in an ITU-T or ITU-R Recommendation.  The Statements may contain information on specific patents or may contain no such information, but rather give a general statement about an organization’s compliance with the ITU’s statement on patent policy, for a particular Recommendation.

5.1	Database information

This database is not certified to be either accurate or complete, but only reflects the information that has been communicated to the Sector Bureau.  As such, the database may be viewed as simply raising a flag to alert users that they may wish to contact the organizations who have communicated Patent Statements to the TSB or to the BR in order to determine if patent licenses must be obtained for application of a particular Recommendation.

	Patent declarations

The declared choice of the organization (i.e. 2.1, 2.2 or.2.3 from the ITU patent policy) in its communication to the TSB or the BR is shown in the database.  Most often the choice is given as “Pat.pol.2.2”, which means that the organization subscribes to subclause 2.2 of the Statement on ITU Patent Policy.  However, the ITU disclaims any definitive interpretation of the organization’s statement.  This must be determined by direct negotiations with the organization.

6.	Discovery of patents after publication

The ITU patent policy also applies to situations involving the discovery of patents that may be required for use of a Recommendation subsequent to its publication or the initial issuance of a patent after publication.  Once disclosure is made, the patent holder will be requested to provide the same assurances to the TSB or BR as are required in situations where patents are known prior to publication of a draft Recommendation.

If the patent holder is unwilling to license or waive its rights, the Recommendation will need to be revised or withdrawn and its publication suspended.  In such a case, the TSB or BR Director will promptly advise the Study Group responsible for the affected Recommendation so that appropriate action can be taken.  Such action shall include, but may not be limited to, a review of the Recommendation giving consideration to its possible revision by removing the potential conflict or through further examination and clarifying the technical considerations causing the conflict.





_____________

____________________
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