UNIÓN INTERNACIONAL DE TELECOMUNICACIONES����GRUPO ASESOR DE�RADIOCOMUNICACIONES��GINEBRA, 22-26 DE FEBRERO DE 1999�Documento RAG99-1/3-S

29 de enero de 1999

Original: inglés���







Director de la Oficina de Radiocomunicaciones

política del Sector de Radiocomunicaciones�en materia de patentes

Según se puede ver en la nota de pie de página al anexo 1 de la Resolución UIT�R 1�2, la AR�97 decidió que el GAR y el GANT examinaran conjuntamente una declaración revisada de la política del UIT�R en materia de patentes, que el Director distribuiría una vez que se dispusiese de ella.

El GANT se reunió en septiembre de 1998 para revisar la política en materia de patentes del UIT�T sobre la base del Informe del Grupo ad hoc sobre derechos de propiedad intelectual presidido por el Dr. T. Irmer, Director de la TSB. Las principales decisiones adoptadas sobre el tema son:

•	Para acelerar la tramitación de las declaraciones y proporcionar información clara a la base de datos sobre declaraciones en materia de patentes, el GANT normalizó dos formularios para la presentación de estas declaraciones. Los nuevos formularios figuran en la Circular TSB 156 de 11 de diciembre de 1998 y se deberán utilizar a partir del 1 de enero de 1999. El primer formulario es la "Declaración sobre patentes y utilización de patentes" que figura en el anexo 1. La finalidad de este formulario es velar por la presentación normalizada a la TSB de las declaraciones de los titulares de patentes y solicitar información corroborativa y una explicación si el titular de la patente declara que no está dispuesto a autorizar su utilización (opción 3 de la declaración). Conviene señalar que, hasta la fecha, si se elegía la opción 3 de la política en materia de patentes de la TSB, el UIT�T aceptaba como válida la reivindicación de la patente sin verificación ulterior. En el formulario del anexo 1, la información corroborativa solicitada en la opción 3 permitirá verificar esa reivindicación. Es pues fundamental dar toda la información solicitada. El segundo formulario es la "Declaración general sobre patentes y utilización de patentes" y figura en el anexo 2. La finalidad de este formulario es dar a los titulares de patentes la opción voluntaria de declarar, en lo que respecta a todas sus patentes relacionadas con las Recomendaciones contenidas en cualquiera de sus contribuciones al UIT�T, la voluntad de renunciar a sus derechos (opción 1) o de autorizar su utilización en condiciones razonables y no discriminatorias (opción 2).

•	En la reunión del GANT no se hizo nada más en relación con la serie de directrices para la aplicación de la política en materia de patentes (véase el anexo 3). Sin embargo, se estimó que estas directrices pueden ser útiles y se las debe conservar como tema para debate activo en el Grupo ad hoc sobre derechos de propiedad intelectual.

�A fin de establecer y mantener una política común a todos los Sectores, se propone que el UIT�R utilice para la presentación de declaraciones sobre patentes unos formularios análogos a los contenidos en los anexos 1 y 2. En la reunión de los Presidentes y Vicepresidentes de las Comisiones de Estudio del UIT�R celebrada del 14 al 16 de diciembre de 1998 se tomó nota de las directrices que figuran en el anexo 3, y se somete a la consideración del GAR la conveniencia de aplicarlas.

























Anexos: 3

�Anexo 1

UNIÓN INTERNACIONAL DE TELECOMUNICACIONES

Oficina de Normalización de las Telecomunicaciones����Declaración sobre patentes y utilización de patentes

(Una por Recomendación UIT-T)

Esta declaración no representa una concesión implícita de licencia



Devuélvase a:�Director de la�Oficina de Normalización de las Telecomunicaciones�Unión Internacional de Telecomunicaciones�Place des Nations�CH-1211 Ginebra 20, Suiza�Fax.: +41 22 730 5853��

Titular individual/organización titular de la patente:

		Nombre legal 	

Contacto para la solicitud de licencia:

		Nombre y Departamento 	

		Dirección 	

			

		Tel. 	

		Fax 	

		Correo electrónico 	

Recomendación UIT-T:

				Número 	

				Título 	

Declaración sobre utilización de la patente

El titular de la patente actúa en la creencia de que posee patentes registradas o tiene solicitudes de patentes en curso cuya utilización se requeriría para aplicar la indicada Recomendación UIT-T y declara por la presente, de conformidad con la política en materia de patentes de la TSB (CMNT�96, Resolución 1, apéndice I), que (márquese una casilla solamente):

(	1	El titular de la patente está dispuesto a conceder -sobre la base de reciprocidad para la mencionada Recomendación UIT-T- autorización gratuita a un número ilimitado de solicitantes sobre una base mundial y no discriminatoria para fabricar, utilizar o vender el fruto de la aplicación de la Recomendación UIT-T indicada.

(	2	El titular de la patente está dispuesto a conceder -sobre la base de reciprocidad para la mencionada Recomendación UIT-T- autorización a un número ilimitado de solicitantes sobre una base mundial y no discriminatoria y en condiciones razonables para fabricar, utilizar o vender el fruto de la aplicación de la Recomendación UIT-T indicada.

	Estas negociaciones incumben a las partes interesadas y se efectuarán fuera del UIT-T.

(	3	El titular de la patente no está dispuesto a conceder la autorización indicada en los anteriores puntos 1 ó 2. En este caso, se debe facilitar la información siguiente como parte de la presente declaración:

•	número de solicitud o registro de la patente;

•	indicación de las partes de la Recomendación a que se aplica;

•	descripción de las reivindicaciones de patente a efectos de la Recomendación.

Firma

		Organización 	

		Nombre de la persona autorizada 	

		Título de la persona autorizada 	

		Firma 	

		Lugar y fecha 	

���

�Información sobre la patente (información voluntaria)��Nº�Número y país de registro�Nombre e inventor�Situación�[registrada/pendiente]��1�����2�����3�����4�����5�����6�����7�����8�����9�����10�����11�����12�����13�����14�����15�����16�����17�����18�����19�����20������

Anexo 2

Declaración general sobre patentes y utilización de patentes

Devuélvase a:�Director de la�Oficina de Normalización de las Telecomunicaciones�Unión Internacional de Telecomunicaciones�Place des Nations�CH-1211 Ginebra 20, Suiza�Fax.: +41 22 730 5853��

Titular individual/organización titular de la patente:

		Nombre legal 	

Contacto para la solicitud de licencia:

		Nombre y Departamento 	

		Dirección 	

			

		Tel. 	

		Fax 	

		Correo electrónico 	

Declaración sobre utilización de la patente:

Si una parte de las propuestas o todas las propuestas contenidas en las Contribuciones sometidas por la organización indicada están incluidas en las Recomendaciones del UIT-T y las partes incluidas contienen elementos que han sido patentados o en relación con los cuales se han solicitado patentes y cuya utilización sería necesaria para aplicar las Recomendaciones del UIT-T, el titular de la patente declara por la presente, de conformidad con la política en materia de patentes de la TSB (CMNT�96, Resolución 1, apéndice I), que (márquese una casilla solamente):

(	1	El titular de la patente está dispuesto a conceder -sobre la base de reciprocidad para la mencionada Recomendación UIT-T- autorización gratuita a un número ilimitado de solicitantes sobre una base mundial y no discriminatoria.

(	2	El titular de la patente está dispuesto a conceder -sobre la base de reciprocidad para la mencionada Recomendación UIT-T- autorización a un número ilimitado de solicitantes sobre una base mundial y no discriminatoria y en condiciones razonables.

Firma

		Organización 	

	Nombre de la persona autorizada 	

		Título de la persona autorizada 	

		Firma 	

		Lugar y fecha 	

����anexo 3

(Origen: DOC. TSAG-R 16  —  solamente en inglés)

GUIDELINES FOR IMPLEMENTATION OF THE ITU PATENT POLICY 

1.	Purpose

These guidelines are intended to assist the Sector Bureaux, the Study Groups and those that participate in the development of ITU-T and ITU-R Recommendations, in their understanding and implementation of the ITU Patent Policy. The guidelines encourage the early disclosure and identification of patents that may relate to Recommendations under development.  In doing so, greater efficiency in standards development is possible and potential patent rights problems can be avoided.

	Background

2.1	Past History

Based on earlier practices in some CCITT Study Groups, a first version of a “Statement on CCITT Patent Policy” was developed in 1985.  It underwent several slight revisions in the following years without however changing the substance.  The purpose of this Statement was - and still is - to provide in simple words practical guidance (it is thus also called “Code of Practice”) to the experts in the Study Groups in case patent rights matters arise when developing Recommendations.  Considering that the experts are normally not familiar with the complex issue of patent rights, the Statement was drafted in its operative part as a checklist (items 2.1, 2.2 and 2.3), covering the three different cases which may arise if a Recommendation being developed fully or partly includes patent rights elements.

The underlying principle of the Statement is the same as in other standardization organizations which have similar patent rights policies (e.g. ISO, IEC, CEN/CENELEC, ANSI, IEEE) which  is, to restrict discussions on patent rights in their technical bodies to a minimum and to leave the settlement of disputes on patent rights (licensing, royalties, etc.) to the parties concerned, in any case outside the standardized organization itself.

Despite (or perhaps better because of) its simplicity, the “Code of Practice” has served CCITT and the ITU-T quite well.  Its advice has been applied whenever patent rights issues have come up.  Apart from a few cases, there have been very few patent rights problems encountered in the Study Groups.

	Current Situation

Recently, however, this situation has been changing, and discussions on patent rights issues are taking place more often than before.  There are several reasons for this:

the number of draft Recommendations involving patent rights is rising, in step with the emergence of new technologies (e.g. coding algorithm);

international competition is increasing, patent rights holders are therefore less generous nowadays than they were in the past;

new entrants (e.g. research institutions, universities) are eager to recover at least some of their costs through patent rights royalties;

likewise, new small manufacturing companies attempt to benefit as much as possible from their own patent rights, but may face problems when having to pay royalties to several patent rights holders;

discussions in GATT and (in Europe) on the ETSI patent rights policy and undertaking have brought patent rights issues into the public arena, much beyond the small community which was involved with patent rights in the past.

Against this background, it is not surprising that not only in the ITU, but also in other standardization organizations, the complexity of patent rights and standards has increased.

2.3	Maintaining the Principle

Even in a changing patent rights environment, the underlying principle of the statement is to be maintained, i.e. the ITU should not engage in settling disputes on patent rights; this should be�left - as in the past - to the parties concerned.  This viewpoint is reaffirmed by the fact that none of the standardization organizations which use a similar code of practice as the ITU have departed from this principle.  There are several sound reasons for such a firm position, two of which are noted here:

	-	direct involvement of the standardization organization in patent rights issues would be costly; either they would require additional, specialized staff or they would have to contract out such work to patent attorneys.  Whichever practice was applied, it would entail substantial costs;

	-	even if costs did not matter, standardization organizations will most probably not be in a position to act as genuine arbitrators in patent rights disputes, for the simple reason that the disputing patent rights holders will never disclose all the information they need to act as a fair judge in a patent rights controversy.  For example, in order to define what is fair and “reasonable” in a given case, one needs to know development and manufacturing costs, profits, etc.  This kind of information is normally not disclosed to a third party with which no legal relationship has been established as would be the case for a standardization organization vis-à-vis its member organizations.

	Disclosure

In this context, the question arises at which point in time such patent rights disclosures should be made.  The term “from the outset” as it appears in item 1 of the Statement implies that such information should be disclosed as soon as possible, i.e. as soon as it is becoming clear that an evolving draft Recommendation will, in fact, fully or partly include patented elements.  This might not yet be possible when the first draft text appears (at this time, the text might be still too vague or subject to subsequent major modifications).  In any case, it will become clearly identifiable at the time when draft Recommendation(s) are submitted for approval because at that time, the text must be final.

	Approval for new and revised Recommendations

	Prerequisites

Any ITU Member State or Sector Member organization aware of a patent held by itself or others, which may fully or partly cover elements of the draft Recommendation(s) proposed for approval, is requested to disclose such information to the TSB or BR, in no case later than the date scheduled for approval of the Recommendation(s) in accordance with ITU patent policy.  It is desirable for the patent statement to take the following format:

	-	date of statement submission;

	-	patent registration number, or equivalent information including name of country;�	-	name of patent holder;�	-	applicable section of ITU Patent Policy (i.e. I.2.1, I.2.2, or I.2.3).

If the TSB or BR receives from the patent holder, a statement of unwillingness to comply with the provisions of 2.1 or 2.2, the Director will inform the relevant Study Group of this situation.  The Study Group shall then take appropriate action which shall include, but may not be limited to, a review of the Draft Recommendation giving consideration to its possible revision by removing the potential  conflict or through further examination and clarifying the technical considerations causing the conflict.

	Consultation

If the TSB or BR has received a statement(s) indicating that the use of intellectual property, protected by one or more patent(s), issued or pending, may be required to implement a draft Recommendation, the Director of the TSB or BR shall indicate this situation in the Circular announcing the intention to invoke the approval process.

This is the suggested text of the note to be included in the Circular:  “The TSB or BR has received a statement(s) indicating that the use of intellectual property, protected by one or more patent(s), issued or pending, may be required to implement this draft Recommendation.  Available patent information can be accessed through TIES on the Internet (using either the World Wide Web or Gopher).”

	Notification

Text shall be added to the cover sheets of all new and revised Recommendations urging users to consult the TSB or BR patent database.  Suggested wording is:

“The ITU draws attention to the possibility that the practice or implementation of this Recommendation may involve the use of a claimed Intellectual Property Right.  The ITU takes no position concerning the evidence, validity or applicability of claimed Intellectual Property Rights, whether asserted by ITU Member States and Sector Members or others outside of the Recommendation processes.”

“As of the date of approval of this Recommendation, the ITU had/had not received notice of intellectual property, protected by patents, which may be required to implement this Recommendation.  However, implementors are cautioned that this may not represent the latest information and are therefore strongly urged to consult the TSB or BR patent database.”

4.	Work methods for Study Groups

	Conduct of meetings

It is the view of the ITU that early disclosure of asserted patent rights is desirable, it being acknowledged that early disclosure will contribute to the efficiency of the process by which Recommendations are established and will tend to minimize any possible disagreements with respect to such rights or their applicability to proposed Recommendations.  Therefore, each Study Group in the course of the development of a proposed Recommendation shall request the disclosure of any known patent rights relevant to the proposed Recommendation.

Chairmen will ask, at the beginning of each meeting, whether anyone has knowledge of patents, the use of which may be required to implement the Recommendation being considered.  The fact that the question was asked will be recorded in the Working Party or Study Group meeting report, along with any affirmative responses.

	Submission of contributions

Contributors are reminded, when submitting contributions, that the requirements for early disclosure of patent information, as contained in the statement on ITU patent policy apply.

	ITU patent statements database

In order to facilitate both the standards making process and the application of ITU Recommendations, the Telecommunication Standardization Bureau (TSB) and the Radiocommunication Bureau (BR) makes available to the public, a Patent Statement database composed of information that was communicated to the TSB or BR by administrations, private enterprises, etc. that participate in the standards making activities of the Sector Study Groups regarding patents embodied fully or partially in an ITU-T or ITU-R Recommendation.  The Statements may contain information on specific patents or may contain no such information, but rather give a general statement about an organization’s compliance with the ITU’s statement on patent policy, for a particular Recommendation.

5.1	Database information

This database is not certified to be either accurate or complete, but only reflects the information that has been communicated to the Sector Bureau.  As such, the database may be viewed as simply raising a flag to alert users that they may wish to contact the organizations who have communicated Patent Statements to the TSB or to the BR in order to determine if patent licenses must be obtained for application of a particular Recommendation.

	Patent declarations

The declared choice of the organization (i.e. 2.1, 2.2 or.2.3 from the ITU patent policy) in its communication to the TSB or the BR is shown in the database.  Most often the choice is given as “Pat.pol.2.2”, which means that the organization subscribes to subclause 2.2 of the Statement on ITU Patent Policy.  However, the ITU disclaims any definitive interpretation of the organization’s statement.  This must be determined by direct negotiations with the organization.

6.	Discovery of patents after publication

The ITU patent policy also applies to situations involving the discovery of patents that may be required for use of a Recommendation subsequent to its publication or the initial issuance of a patent after publication.  Once disclosure is made, the patent holder will be requested to provide the same assurances to the TSB or BR as are required in situations where patents are known prior to publication of a draft Recommendation.

If the patent holder is unwilling to license or waive its rights, the Recommendation will need to be revised or withdrawn and its publication suspended.  In such a case, the TSB or BR Director will promptly advise the Study Group responsible for the affected Recommendation so that appropriate action can be taken.  Such action shall include, but may not be limited to, a review of the Recommendation giving consideration to its possible revision by removing the potential conflict or through further examination and clarifying the technical considerations causing the conflict.
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