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BACKGROUND

There is a proposal to address the situation whereby copyrighted software source code is incorporated into an ITU-T or ITU-R Recommendation.  The general thrust of the proposal is to treat copyrighted source code in a manner very similar to patented essential technology.

In addition, the Report of the TSB Director’s Ad hoc Group on Intellectual Property Rights (IPR) (6 June 2000) states as follows:  “A Patent statement declaration form for ITU-T / ISO/IEC common text was agreed upon.  It was noted that this form has been endorsed by ISO/IEC.”

THE PROPOSED POLICY RELATING TO COPYRIGHTED SOFTWARE SOURCE CODE

The United States does not support the proposal, which treats copyrighted software source code in a manner similar to patented technology.  Instead, standards bodies such as the ITU should continue their current practice of addressing copyrighted software source code on a case-by-case basis.

The reasons underpinning the United States’ concerns in this regard are in large measure as follows:

1.
The legal issues relating to copyrighted material are very different than those relating to patented material.  “Copyright” only protects one particular expression of an idea, while a patent defines a specific technology.  Just as copyright law does not bestow on the copyright owner intellectual property rights similar to those that patent law provides for patent holders, there are compelling reasons to treat copyrighted and patented material differently when they are reflected in standards.

2.
Standards, such as ITU Recommendations, often can be written around copyrighted material using performance-based requirements or creating a new expression of the underlying idea within the technical process.  Accordingly, addressing the inclusion of copyrighted software source code in standards requires establishing a mechanism in each instance to determine the most effective course rather than developing a broad policy like that addressing patented technology.

3.
An inventor may be able to obtain a patent when a technology represents something more than one expression of an idea’s implementation, and other elements required for patent protection can be met.

4.
When the issue of including copyrighted software source code in standards has been addressed in the past, it was handled effectively on a case-by-case basis.  The need for case-by-case consideration can be illustrated by the following examples:

· Case A: An algorithm is expressed in a relatively small number of lines written in a programming language.  The algorithm should also be expressible abstractly, enabling each implementer to meet the standard.

· Case B: The contribution requires use of a particular set of signals as an interface for certain functionality.  The technical group should be able easily to establish whether the copyrighted set or its own set of signals achieves the functionality required.

· Case C: A recommendation is proposed for a technology that requires use of complex copyrighted computer programs that are inherent to the “product”.  Since, in this case, adoption of the recommendation would require users to obtain licenses from the copyright owner or be precluded from implementing the recommendation, guidance to allow implementation of the recommendation would be useful.  Such guidance might include obtaining from the copyright owner a commitment to license the programs under terms appropriate for software licensing, or alternatively, direction to the developing group to consider modifications to the technology that is subject to the recommendation so that utilization of the copyrighted programs is no longer necessary. 

5.
A policy, even one that is intended to be narrowly focused and defined, may be the first step down a potentially slippery slope.  It may lead to a broader and unintended scope or application. 

The United States expresses its appreciation for the review of these issues undertaken to date.  It is important to explore ways to improve the process to meet the ever-changing needs of all those interested in, and affected by standards.  However, the United States believes that there must be a compelling need to make significant and unprecedented changes, and it does not believe that such a need has been sufficiently demonstrated at this time. 

Recommendation:  That the TSB Director’s Ad Hoc Group on Intellectual Property Rights (IPR) be requested to develop, in coordination with the R-Sector, non-binding guidelines that (a) advise participants in the standardization process of issues relating to the incorporation of copyrighted software source code in ITU Recommendations, and (b) suggest alternative means for addressing such situations on a case-by-case basis, which guidelines are in lieu of a formal, mandatory policy relating to this issue.   

THE REFERENCE TO A JOINT PATENT STATEMENT FORM FOR ITU AND ISO/IEC

First, the United States has been advised by the American National Standards Institute (ANSI), the United States representative to the International Organization for Standardization (ISO) and, via the U.S. National Committee, the International Electrotechnical Commission (IEC), that ISO and IEC have not officially endorsed a joint or common text for a Patent Statement form.

Second, the United States notes that the ITU and ISO/IEC Patent Policies are not identical.  For example:

The ITU form applies to granted patents and/or pending applications.  The ISO/IEC Patent Policy expressly covers only “published,” pending patent applications.

1.
The ITU form includes in all three options the wording “on the basis of reciprocity for the above ITU-T Recommendation / ISO/IEC International Standard”.  The issue of reciprocity has not yet been directly addressed by ISO and IEC, nor have they defined what would be meant by “reciprocity”.

2.
In the event that the patent holder is unwilling to grant licenses either for free or on a reasonable and non-discriminatory basis, the ITU form requires the patent holder to provide the patent registration/application number, an indication of which portions of the standard are affected and a description of the patent rights covering the standard.  This is not currently required under the ISO/IEC Patent Policy. 

The United States is not advocating any changes to either Patent Policy.  Instead, the United States is requesting that any common Patent Statement must accommodate the differences between the policies and be approved by the appropriate body at each of the three organizations.  The United States supports commonality among IEC, ISO and ITU policies to the extent it promotes efficiency and accurately reflects any disparate requirements.   

Recommendation:   That the ITU continue to explore the possibility of a common Patent Statement with ISO and IEC that is consistent with both the ITU and ISO/IEC Patent Policies and reflects their differing requirements.  Any such proposed Statement should be approved by the appropriate body at each organization before it is implemented.
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