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Introduction

An official commentary on the Tampere Convention on the Provision of Telecommunication Resources for Disaster Mitigation and Relief Operations has not been published after its adoption by the Intergovernmental Conference ICET-98) in Tampere, Finland, on 18 June 1998 or since its entry into force on 8 January 2005.  The present text was initially commissioned by the organizing committee of the International Conference on Emergency Communication (ICEC-06), Tampere, Finland, 19-20 June 2006. It consequently focuses on issues that were expected to be under consideration during this conference. The text has been extended in May 2007, in order to reflect subsequently raised additional issues.

Commentaries to Selected Articles

Article 2


Coordination

1.
The United Nations Emergency Relief Coordinator shall be the operational coordinator for this Convention and shall execute the respon​sibilities of the operational coordinator identified in Articles 3, 4, 6, 7, 8, and 9.

2.
The operational coordinator shall seek the cooperation of other appropriate United Nations agencies, particularly the International Telecom​munication Union, to assist it in fulfilling the objectives of this Convention, and, in particular, those responsibilities identified in Articles 8 and 9, and to provide necessary technical support, consistent with the purposes of those agencies.

3.
The responsibilities of the operational coordinator under this Convention shall be limited to coordination activities of an international nature.

Sources:

2.1, 2.2: Tampere Declaration (1991) paragraph 20: "The Tampere Conference recommends that [...] the UN Disaster Relief Coordinator should take the appropriate steps to implement the intent of this Declaration with the support of and in consultation with, other concerned bodies of the UN system, international terrestrial and satellite telecommunications operating organizations and non-governmental organizations."

2.2: Tampere Declaration (1991) paragraph 18: "The development of the proposed Convention on Disaster Communications should be coordinated by UNDRO, in cooperation with the ITU and other relevant organizations, including international terrestrial and satellite telecommunications operating organizations.

2.3: Tampere Declaration (1991) paragraph 2: "The Tampere Conference reiterates the primary responsibility of national authorities for disaster management and communications. The supportive role of international organizations in disaster management is highlighted. The Conference also recognizes the important role played by indigenous and international non-governmental organizations in disaster mitigation and relief."

Related Activities:

2.2: Agreement of cooperation by exchange of letters between the ITU Secretary-General and the UN Emergency Relief Coordinator, 1998.

Related Documents:

2.2: Resolution 36 of the ITU Plenipotentiary Conference (Minneapolis 1998), instructing the ITU Secretary-General "to work closely with the United Nations Emergency Relief Coordinator on the development of practical arrangements for the implementation of the Tampere Convention"

2.2: Resolution 34 (WTDC, Istanbul, 2002) invites the ITU Secretary-General "to work closely with the office of the United Nations Emergency Relief Coordinator and other relevant external organizations with a view to further increasing the Union's involvement in, and support to, emergency communications, [...] and invites the UN Emergency Relief Coordinator [...] to collaborate closely with ITU in work towards implementing this Resolution and the Tampere Convention".

Development of the text:

2.1, 2.2: Earlier drafts for the Convention discussed by expert groups proposed two separate functions: Operational Coordinator and Technical Coordinator, the latter possibly to be implemented by the ITU. This option was not supported by the ITU and abandoned in favor of the adopted formula of an Operational Coordinator supported in technical matters by the ITU. "United Nations Emergency Relief Coordinator" is a functional title, which was at the time of the adoption of the Convention attributed to the UN Under-Secretary-General for Humanitarian Affairs but could, like other "coordinator" functions, theoretically be attributed to a different UN official. ICET-98 decided to use the functional title in the text. The UN Under Secretary-General in office and present in ICET-98 accepted the role in a statement during the respective debate. 

2.3: Added during expert consultations, to extend to all functions of the Operational Coordinator the principle non-interference with a State party's rights, expressed inter alia in Article 4.8 of the Convention.

Article  6

Termination of Assistance
1.
The requesting State Party or the assisting State Party may, at any time, terminate telecommunication assistance received or provided under Article 4 by providing notification in writing. Upon such notification, the States Parties involved shall consult with each other to provide for the proper and expeditious conclusion of the assistance, bearing in mind the impact of such termination on the risk to human life and ongoing disaster relief operations.

2.
States Parties engaged in providing or receiving telecommunication assistance pursuant to this Convention shall remain subject to the terms of this Convention following the termination of such assistance.

3.
Any State Party requesting termination of telecommunication assistance shall notify the operational coordinator of such request. The operational coordinator shall provide such assistance as is requested and necessary to facilitate the conclusion of the telecommunication assistance.

Sources: 

6.1, 6.3: Draft #3,Convention on the Provision of Telecommunication Resources for Disaster Mitigation and Relief Operations, Geneva, May 1996.

6.2: Article modified by the Informal Consultations on the Draft Convention on the Provision of Telecommunication Resources for Disaster Mitigation and Relief Operations, Geneva, 27-28 April 1998.

Development of the Text:

During the Informal Consultations of April 1998 as well as in ICET-98 delegates expressed the view that no international standards or definitions existed for the duration of an emergency situation. Article 1.7 defines “disaster mitigation” as “means measures designed to prevent, predict, prepare for, respond to, monitor and/or mitigate the impact of, disasters”; thus indicating the intention to allow an application the Convention for non-defined periods preceding a possible disaster. Consequently, ICEC-98 refrained from defining any fixed time frames.

Article 8

Telecommunication Assistance Information Inventory

1.
Each State Party shall notify the operational coordinator of its authority(ies):

a)
responsible for matters arising under the terms of this Convention and authorized to request, offer, accept and terminate telecommunication assistance; and

b)
competent to identify the governmental, intergovernmental and/or non‑governmental resources which could be made available to facilitate the use of telecommunication resources for disaster mitigation and relief, including the provision of tele​communication assistance.

2.
Each State Party shall endeavour to inform the operational coordinator promptly of any changes in the information provided pursuant to this Article.

3.
The operational coordinator may accept notification from a non‑State entity or intergovernmental organization of its procedures for authorization to offer and terminate telecommunication assistance as provided in this Article.

4.
A State Party, non‑State entity or intergovernmental organization may, at its discretion, include in the material it deposits with the operational coordinator information about specific telecommunication resources and about plans for the use those resources to respond to a request for telecom​munication assistance from a requesting State Party.

5.
The operational coordinator shall maintain copies of all lists of authorities, and shall expeditiously disseminate such material to the States Parties, to other States, and to appropriate non‑State entities and inter​governmental organizations, unless a State Party, non‑State entity or inter​governmental organization has previously specified, in writing, that distribution of its material be restricted.

6.
The operational coordinator shall treat material deposited by non‑State entities and intergovernmental organizations in a similar manner to material deposited by States Parties. 

Sources:

8.: Tampere Declaration (1991), Paragraph 12.e) lists an inventory as one of the substantive elements of a future Convention. The subject was maintained throughout the drafting process of the Tampere Convention.

Development of the Text:
8.: During the informal consultations preceding ICET-98 and in the debates of this conference, concerns were expressed in respect to the resources needed for maintaining such an inventory and in respect to national legal issues restricting the possibilities to make respective information available to third parties.  


Example: (Source: Proposed Amendments to ICET-98), "The United Kingdom also has some concerns over the resources needed to maintain inventories and action plans as envisaged in Articles 9 and 10, both for national governments and for the international coordinators, and favours a simpler approach".

Concerns were expressed furthermore in respect to the national enforceability of the maintenance of an inventory, given the fact that in some States respective stocks are maintained by non-state entities and that no legal provisions exist for supporting a requirement of disclosure such as requested under Article 8.

Related Activities:

8.: In December 1991, the General Assembly had requested the United Nations to "establish a central register of all specialized personnel and teams of technical specialists, as well as relief supplies, equipment and services available within the United Nations system and from Governments and intergovernmental and non-governmental organizations, that can be called upon at short notice by the United Nations" (Resolution A/RES/46/182 adopted on 19 December 1991). In line with this request, the Office for the Coordination of Humanitarian Affairs (OCHA) established a Central Register of Disaster Management Capacities (Central Register) as an operational tool to support, in conjunction with other measures, the United Nations system and the international community as a whole in their efforts to ensure expeditious delivery of the required humanitarian emergency assistance. An inclusion of information on emergency telecommunication resources in the sense of Article 8 of the Tampere Convention was initiated repeatedly, but has not been completed at this time.

Practical Considerations:
8.: In various fora, including the Working Group on Emergency Telecommunications (WGET), experts have proposed to limit the implementation of Article 8 to that of 8.1.a) and the related provisions in 8.2 to 8.6, while not attempting to collect and maintain actual inventories in the sense of 8.1.b). Information on national authorities is an integral part of the "Central Register" as per "Related Activities" above. It has been suggested that entities competent in respect to provisions of the Tampere Convention could possibly be integrated without substantive additional resource requirements. An amendment of the Tampere Convention to this effect could be proposed in accordance with its Article 13.
Article 9

Regulatory Barriers

1.
The States Parties shall, when possible, and in conformity with their national law, reduce or remove regulatory barriers to the use of telecommu​nication resources for disaster mitigation and relief, including to the provision of telecommunication assistance.

2.
Regulatory barriers may include, but are not limited to:

a)
regulations restricting the import or export of telecommuni​cation equipment;

b)
regulations restricting the use of telecommunication equipment or of radio‑frequency spectrum;

c)
regulations restricting the movement of personnel who operate telecommunication equipment or who are essential to its effective use;

d)
regulations restricting the transit of telecommunication resources into, out of and through the territory of a State Party; and 

e) delays in the administration of such regulations.

3.
Reduction of regulatory barriers may take the form of, but shall not be limited to:

a)
revising regulations;

b)
exempting specified telecommunication resources from the application of those regulations during the use of such resources for disaster mitigation and relief;

c)
pre‑clearance of telecommunication resources for use in disaster mitigation and relief, in compliance with those regulations;

d)
recognition of foreign type‑approval of telecommunication equipment and/or operating licenses;

e)
expedited review of telecommunication resources for use in disaster mitigation and relief, in compliance with those regulations; and

f)
temporary waiver of those regulations for the use of telecom​munication resources for disaster mitigation and relief.

4.
Each State Party shall, at the request of any other State Party, and to the extent permitted by its national law, facilitate the transit into, out of and through its territory of personnel, equipment, materials and information involved in the use of telecommunication resources for disaster mitigation and relief.

5.
Each State Party shall notify the operational coordinator and the other States Parties, directly or through the operational coordinator, of:

a)
measures taken, pursuant to this Convention, for reducing or removing such regulatory barriers;

b)
procedures available, pursuant to this Convention, to States Parties, other States, non‑State entities and/or intergovernmental organizations for the exemption of specified telecommunication resources used for disaster mitigation and relief from the application of such regulations, pre‑clearance or expedited review of such resources in compliance with applicable regu​lations, acceptance of foreign type‑approval of such resources, or temporary waiver of regulations otherwise applicable to such resources; and

c) the terms, conditions and restrictions, if any, associated with the use of such procedures.

6.
The operational coordinator shall regularly and expeditiously make available to the States Parties, to other States, to non‑State entities and to intergovernmental organizations an up‑to‑date listing of such measures, their scope, and the terms, conditions and restrictions, if any, associated with their use.

7
Nothing in this Article shall permit the violation or abrogation of obligations and responsibilities imposed by national law, international law, or multilateral or bilateral agreements, including obligations and responsibilities concerning customs and export controls.
Considerations concerning the Aspect of Spectrum Management:

Sources:

9.2.b): “Tampere Declaration of Experts” (1991), “In order to overcome these barriers, a Convention on Disaster Communications should, at a minimum: […] g) Facilitate the rapid dissemination and effective use of communications equipment and resources by limiting, reducing and, where possible, removing regulatory barriers, including: […] National rules concerning the temporary assignment of appropriate radio frequencies.”

9.2.b): Draft #3,Convention on the Provision of Telecommunication Resources for Disaster Mitigation and Relief Operations, Geneva, May 1996, Article 11.2.b).

Development of the Text

The removal of regulatory barriers has been the central element of the considerations leading to the development of the Tampere Convention. Within the framework of an overall facilitation of telecommunications for the provision of telecommunication resources for disaster mitigation and relief operations, spectrum management aspects have been included as from the earliest draft texts; no attempts were however made to specify spectrum requirements or to introduce any standards. Throughout the drafting and approval process there was agreement that an inclusion of specific provisions in this respect would be in conflict with existing international regulatory instruments, in particular the Radio Regulations (RR) and related procedures. Given the fact, that frequency assignments within the bands commonly used in emergency response operations are under the competence of national authorities, such provisions were furthermore expected to make it very difficult for most States to accept the Convention. 

Related Activities:

The subject of global harmonization of spectrum for public protection and disaster relief was raised repeatedly and finally formulated in the respective ITU Resolution 645 (WRC-2000). The results of Studies carried out in the process of implementation of this resolution led to ITU Resolution 646 (WRC-03), considering inter alia the relevant provisions of the Tampere Convention, and resolving  “to encourage administrations, for the purposes of achieving regionally harmonized frequency bands/ranges for advanced public protection and disaster relief solutions, to consider the following identified frequency bands/ranges or parts thereof when undertaking their national planning: […]”. Resolution 646 invites ITU-R to continue its technical studies on the subject. Resolution 645 was consequently abolished by WRC-03.

The WGET made repeated efforts of introducing specific narrow band frequencies for inter-agency coordination and safety and security communications in international humanitarian assistance A respective proposal was adopted by the fifth WGET Plenary Meeting, Geneva, 20/21 May 1997, and revised by the eight WGET Plenary Meeting, Washington DC, 7 and 8 June 1999). Subsequent efforts to carry the proposal forward into the competent ITU mechanisms did not succeed.

The International Conference on Emergency Communications (ICEC – 2006) concluded in its Statement, “that Member States should be encouraged to adopt frequency spectrum schemes based on international and regional recommendations in order to facilitate the coordinated use of radio equipment in disaster situations”.

Article 10

Relationship to Other International Agreements

This Convention shall not affect the rights and obligations of States Parties deriving from other international agreements or international law.

Sources:
10.: Standard clauses for international treaties. 

Related Documents:

10.:  The European Union invited the UN Member States (presumably including its own Member States) to sign and ratify the Tampere Convention:  "In connection with the reduction of natural disasters, technical and technological progress make it increasingly possible, among other things, to detect high-risk areas and to gauge the potential damage. And when disasters have taken place, technology plays a part in improving the coordination of humanitarian operations, especially as regards communications. The European Union is convinced that it is vital to be able to make rapid use of telecommunications in order to reduce the loss of human life, the suffering and the damage caused by disasters. The Union urges the Member States of the United Nations to sign and ratify the Tampere Convention.” (Source:  56th Session of the United Nations General Assembly, Speech delivered on behalf of the European Union, New York, 29 October 2001)

Related Activities:

In addition to the provision in Article 3, several States have studied the implications in respect to obligations possibly resulting from their membership in particular in the European Union, also in view of a possible future accession of the European Community to the Tampere Convention.


Example: Republic of Ireland, (source: Dàil eireann - Volume 523 - 03 October, 2000), "The Tampere Convention is currently the subject of discussion of a European Council Working Group which is examining the Commission's view that the Convention be amended to permit the European Community, as an international organisation, to become a party to the Convention. It is intended to await the outcome of these developments before addressing the issue of ratification. In 2005, Ireland.... with the reservation stating that "to the extent to which certain provisions of the Tampere Convention on the Provision of Telecommunications Resources for Disaster Mitigation and Relief Operations fall within the area of responsibility of the European Community, the full implementation of the Convention by Ireland has to be done in accordance with the procedures of this international organisation."

Article 12

Entry into Force

1.
This Convention shall be open for signature by all States which are members of the United Nations or of the International Telecommunication Union at the Intergovernmental Conference on Emergency Telecommuni​cations in Tampere on 18 June 1998, and thereafter at the headquarters of the United Nations, New York, from 22 June 1998 to 21 June 2003.

2.
A State may express its consent to be bound by this Convention:

a)
by signature (definitive signature);

b)
by signature subject to ratification, acceptance or approval followed by deposit of an instrument of ratification, acceptance or approval; or

c)
by deposit of an instrument of accession.

3.
The Convention shall enter into force thirty (30) days after the deposit of instruments of ratification, acceptance, approval or accession or definitive signature of thirty (30) States.

4.
For each State which signs definitively or deposits an instrument of ratification, acceptance, approval or accession, after the requirement set out in paragraph 3 of this Article has been fulfilled, this Convention shall enter into force thirty (30) days after the date of the definitive signature or consent to be bound.

Sources:
12.1, 2, 3, 4:  Standard clauses for international treaties deposited with the UN Secretary-General, dates and numbers adapted by ICET-98 to correspond to its decisions in these respects.

Related Activities:

Annex 1 to this text refers.

Development of the text:

3.3: The requirement for 30 ratifications, acceptances, approvals or definitive signatures was a compromise achieved at ICET-98 between delegations preferring earliest possible entry into force, and delegations proposing a minimum of 50 % of the UN or ITU Member States to ensure widest possible applicability. (Source: ICET-98 documents, Proposed Amendements)

Article 13

Amendments

1. 
A State Party may propose amendments to this Convention by sub​mitting such amendments to the depositary, which shall circulate them to the other States Parties for approval.

2.
The States Parties shall notify the depositary of their approval or disapproval of such proposed amendments within one hundred and eighty (180) days of their receipt.

3.
Any amendment approved by two‑thirds of all States Parties shall be laid down in a Protocol, which is open for signature at the depositary by all States Parties.

4.
The Protocol shall enter into force in the same manner as this Convention. For each State which signs the Protocol definitively or deposits an instrument of ratification, acceptance, approval or accession, after the requirements for the entry into force of the Protocol have been fulfilled, the Protocol shall enter into force for such State thirty (30) days after the date of the definitive signature or consent to be bound.

Sources:

13.: Standard clauses for international treaties deposited with the UN Secretary-General.

Practical Considerations:
13.: The only amendment considered since the adoption of the Convention in 1998 was one to the effect that regional entities, in particular the European Community, could become a party to the Convention. At the time of the respective negotiations, any change to the Convention would have required the re-convening of the conference having adopted the Convention. The Convention not yet having entered into force, Article 13 was not applicable. Following the entry into force of the Convention on 8 January 2005, a proposed amendment can now be processed as per Article 13. For details on the subject of accession by international organizations, Annex II to this commentary refers.

Comments of the United Nations Office of Legal Affairs, Treaty Section: 

27 March 2006: “In relation to the participation of international organizations to treaties, two main points should be taken into account: 
a) Unless otherwise provided by the treaty itself, under international law, international organizations participate in their own capacity and of behalf of the organization as a whole, rather than on behalf of each and all its member States. (See Handbook on Final Clauses, page 25); and 

b) When a treaty provides for participation by States and international organizations with shared competence in the implementation of that treaty, the treaty often specifies the responsibilities of the organizations and of its member states in the performance of their obligations and in the exercise of their rights under the treaty to avoid concurrence (see ibid). 

More specifically, a number of issues have arisen in relation to the participation of the European Community to multilateral agreements deposited with the Secretary-General of the United Nations, namely: 
1. whether the European Community can negotiate agreements on behalf of its members States, and 

2. whether it can express its consent to be bound by an international agreement and exercise voting rights on behalf of its member States. 

While there is currently no dispute on the first issue, the second is more delicate and has been the object of extensive correspondence between the actors involved. 

[An] extensive explanation of the main issues concerning participation of international organizations to treaties deposited with the Secretary-General [is available] in the Handbook on Final Clauses, (pages 22 to 26), at the following URL: <http://untreaty.un.org/English/FinalClauses/english.pdf>“

Article 14

Reservations

1.
When definitively signing, ratifying or acceding to this Convention or any amendment hereto, a State Party may make reservations.

2.
A State Party may at any time withdraw its prior reservation by written notification to the depositary. Such withdrawal of a reservation becomes effective immediately upon notification to the depositary.

Sources:
13.: Standard clauses for international treaties deposited with the UN Secretary-General.

Related Activities:

14.1: Reservations have been made in several cases, mostly to reaffirm the principle already expressed in Article 10 with specific reference to the European Community. (Source: Official List of Signatories, maintained by the Depositary). No reservations were made in respect to the substantive Articles of the Convention.


Example: Denmark, Declaration: "In connexion with Denmark's ratification of the Tampere Convention on the Provision of Telecommunications Resources for Disaster Mitigation and Relief Operations ("the Convention") Denmark declares that to the extent to which certain provisions of the Convention fall within the area of responsibility of the European Community, the full implementation of the Convention by Denmark has to be done in accordance with the procedures of this international Organisation."


Example: Sweden, Declaration made upon signature and confirmed upon ratification: "To the extent to which certain provisions of the Tampere Convention on the Provision of Telecommunications Resources for Disaster Mitigation and Relief Operations fall within the area of responsibility of the European Community, the full implementation of the Convention by Sweden has to be done in accordance with the procedures of this international organisation."


Example: United Kingdom, Reservation: "To the extent to which certain provisions of the Tampere Convention on the Provisions of Telecommunications Resources for Disaster Mitigation and Relief Operations ("the Convention") fall within the area of responsibility of the European Community, the full implementation of the Convention by the United Kingdom has to be done in accordance with the procedures of this international organisation."


Example: Venezuela (Bolivarian Republic of), Reservation made upon signature: Under the provisions of article 11, paragraph 6, of the Tampere Convention on the Provision of Telecommunication Resources for Disaster Mitigation and Relief Operations (ICET-98), the Bolivarian Republic of Venezuela makes a specific reservation to paragraph 3 of that article. It therefore does not consider itself bound by arbitration as a means of dispute settlement, nor does it recognize the binding jurisdiction of the International Court of Justice. Reservation made upon ratification: Under the provisions of article 14, paragraph 1, of the Tampere Convention on the Provision of Telecommunication Resources for Disaster Mitigation and Relief Operations, the Bolivarian Republic of Venezuela makes a specific reservation to paragraphs 3 and 4 of article 11. Therefore, it does not consider itself bound by arbitration as a means of dispute settlement, nor does it recognize the binding jurisdiction of the International Court of Justice.

GENERAL COMMENTS

The Tampere Convention is the result of a process, which took 8 years to the adoption and a total of 14 years to the entry into force of the treaty. It is the result of consultations and as such it is a compromise between the demands defined by the users, the formulations chosen by the legal experts, the rules governing international treaties to be deposited with the Secretary-General of the United Nations, and, last but not least, the need for acceptance by sovereign States with widely different national legal systems and procedures. It is the first treaty that defines privileges and immunities for other then representatives of State entities, and ever since its adoption it is considered as an example for possible other legal instruments on humanitarian assistance. 

Communications technology has made enormous progress over the time since the first Tampere Convention recognized the need for a legal instrument facilitating their application in humanitarian assistance on Emergency Telecommunications, convened by UNDRO in 1991. Some of the obvious in the treaty, including the omission of technical and operational specifications such as a definition of spectrum requirements, resulted from the fact that the drafters needed to recognize the rapid and not fully predictable changes in the technological environment. An extension of the Tampere Convention to the overall field of Information and Communication Technology would today be desirable. In the same way, the use of potentially restrictive terminology, in particular the limitation to “disasters” (or, in earlier drafts, even “natural disasters”) rather than the generic term of  “humanitarian crisis” was caused by political considerations at the time of the drafting: An extension of the scope of the treaty into the scope of (potentially armed) conflict was considered as a potential obstacle to its adoption.

Amendments will have to once more take all the interests of the above-mentioned partners into consideration. Amendments will, as per the Convention itself and as per the rules of international law have the character of additional protocols, valid only for those parties to the treaty that will approve them and they will enter into force in the same manner as the Convention itself. In spite of their legal independence of the treaty, they might be seen as an additional obstacle on the way to an accession to the treaty; given the importance of the treaty itself and of the urgent need for a further increase of the number of parties. Any work on possible amendments and resulting additional protocols should therefore not be initiated without parallel efforts on the further promotion and the dissemination of the Convention.

*     *     *
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Adoption at ICET-98:

76 States attended, of which 16 as observers,

15 Organizations attended as observers,

33 States signed the Convention on 18 June 1998.

Status May 2006:

60 Signatories, of which 35 had by 2006 not yet ratify their provisional signature;

35 Parties to the Convention, of which 9 were not among the initial signatories.
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�  Article 9 was not covered in the first edition of this commentary and the respective comments were added only in the second edition (2007). 


� The text of Article 9 reflects the central concern that led to the development of the Tampere Convention. The comments on this Article are limited to spectrum management aspects.


�  These general comments were not contained in the first edition of this commentary were added only in the second edition (2007). 
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