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	Abstract:
	The following two questions have been posed to the Legal Affairs Unit:

-
Question 1: “Should TSAG review and endorse the approval by the ITU-T Study Group of the creation of RSG? What are the legal foundations for this procedure?”

-
Question 2: “Is there a conflict of constitutionality between Article 3 (Item 28A) of the ITU Constitution and the several legal provisions on the rights of participation of Sector Members, Associates and Academia in the activities of the sectors, particularly in RSG?”

As regards the first question, the Legal Affairs Unit is of the view that by granting parent study groups the authority to develop and approve terms of reference and working methods of regional groups, WTSA provided parent study groups with the necessary authority to create regional groups in the areas of concern to them.  This interpretation is confirmed by the long-standing practice of the parties.

As regards the second question, Member States and Sector Members that do not belong to the region concerned have the right to attend the relevant regional meetings in an observer capacity.


1. DT-577 has been prepared in response to Council’s request (see documents C19/68 and C19/116) to provide legal clarifications on provisions and procedures pertaining to the creation of regional groups of ITU-T study groups, the rights of Member States, Sector Members, Associates and Academia to participate in such groups, and the role of TSAG in that regard.  More specifically, the two questions posed to the Legal Affairs Unit are as follows:
· Question 1: “Should TSAG review and endorse the approval by the ITU-T Study Group of the creation of RSG? What are the legal foundations for this procedure?”

· Question 2: “Is there a conflict of constitutionality between Article 3 (Item 28A) of the ITU Constitution and the several legal provisions on the rights of participation of Sector Members, Associates and Academia in the activities of the sectors, particularly in RSG?”

The origins of regional groups

2. The origins of the first regional groups go back to the 1964-1968 CCITT study period during which Study Group 3 created certain “ad hoc working parties” for the purpose of studying tariffs and costs issues.
3. In view of the growing success achieved by these “ad hoc working parties”, the CCITT Plenary decided, in 1968, to formalize their existence by creating a number of “Joint Regional Working Parties” under the responsibility of Study Group 3. These Working Parties would later be referred to as “Regional Tariff Groups”.

4. During the 1968-1972 study period, the CCITT Plenary felt the need to further clarify the relations between Study Group 3 and its Regional Tariff Groups.  It decided to maintain the Regional Tariff Groups under the supervision of Study Group 3 and to allow these Groups to adopt regional tariffs.
5. In the mid-1980s, as ITU was beginning to consider the participation of scientific and industrial organizations in its work, the CCITT Plenary decided to limit participation in Regional Tariff Groups to representatives of Administrations and operating agencies from the region concerned, with the caveat that each Regional Tariff Group would be authorized to invite other participants, if so decided by that region.

6. In 2006, following the adoption of Resolution 54 (“Creation of, and assistance to, regional groups) by WTSA-04, SG 2 created the first regional group dealing with non-tariff issues.
7. Today, twenty-three regional groups meet on a regular basis in various regions of the world. Annex 1 contains the list of regional groups currently active as well as their date of creation and parent body. It should be noted that no regional groups have been created by TSAG and that neither ITU-D nor ITU-R study groups have regional groups.

8. Finally, through the adoption of Resolution 123, the plenipotentiary conference recognized the important role played by Resolution 54 in bridging the standardization gap between developed and developing countries and the key contribution of ITU-T Regional Groups to achieving the results of Resolution 123.
Question 1: “Should TSAG review and endorse the approval by the ITU-T Study Group of the creation of RSG? What are the legal foundations for this procedure?”
9. Since its adoption in 2004, Resolution 54 invites the regions and their Member States “to develop draft terms of reference and working methods for these regional groups, which are to be approved by the parent study group, as regards areas of concern to them.” (our underlined).

10. We are of the view that by granting parent study groups the authority to develop and approve terms of reference and working methods of regional groups, WTSA provided parent study groups with the necessary authority to create regional groups in the areas of concern to them.
11. It should be emphasized that words always acquire their significance from their context. Resolution 54 must therefore be read and interpreted in the light of the long-standing practice which has been developed by the membership.

12. This practice, summarized in the previous Section, confirms that although WTSA did not relinquish its authority to create regional groups (see Annex 1), it neither questioned nor reversed any study group decision to create regional groups on the basis of invites the regions and Member States 2 of Resolution 54 (see Liaison Statements received in response to TSAG-LS18).
13. It should be noted that WTSA reviewed and amended Resolution 54 on three occasions since 2004. Nonetheless, WTSA never felt the need to limit the authority of study groups to create regional groups on these occasions.

14. We deeply appreciate the opinion expressed by the Administrations of Brazil and Canada according to which the current legislative framework would assign to TSAG the competence to “effectively create” regional groups.
15. However, we find it challenging to reconcile this approach with the rules governing TSAG’s role and competence, Resolution 54 and the long-standing practice of study groups to create regional groups in areas of concern to them.
16. Article 14A of the Convention describes TSAG’s role in words which underline its nature as an “advisory body” (“review”, “advise”, “provide guidelines”, “recommend measures”, “prepare report”) and, with the exception of provision No. CV 197G (“adopt its own working procedures”) refrains from using words that would suggest an inherent decision-making authority, equivalent to that of a governing body, over the work of ITU-T study groups.
17. In this respect, it should be recalled that the role of Sector Advisory Groups differs significantly from the role of Council which is specifically empowered under No. CS 68 to act as the governing body of the Union on behalf of the Plenipotentiary Conference and within the limits of the powers delegated to it by the latter.
18. WTSA may assign temporary authority to TSAG to act between two consecutive Assemblies on matters specified by WTSA. See, in particular, WTSA Resolution 22.
19. A close examination of Resolution 22 reveals that TSAG is currently authorized to act on various matters pertaining to the improvement of coordination of ITU-T study groups. Nonetheless, and despite the fact that Resolution 22 authorizes TSAG to restructure and establish ITU-T study groups, as well to create, terminate or maintain “other groups” in order to enhance and improve the effectiveness of ITU-T’s work, no authority has been specifically granted to TSAG for the creation of regional groups. In fact, Resolution 22 recognizes “the primacy of the study groups in carrying out the activities of ITU-T” (resolves 1) e)) and the autonomy that the study groups themselves enjoy in organizing and distributing the work for which they are responsible.
20. In this context, it can be concluded that the established practice within ITU-T is that the provision of Resolution 22 authorizing TSAG “to create, terminate or maintain other groups, including focus groups, appoint their chairman and vice-chairmen and establish their terms of reference...” covers only those “other groups” which are subordinated to TSAG.

21. A contrario, groups subordinated to study groups, such as regional groups, remain under the authority of their parent groups which approve their terms of reference (and appoint their chairs and vice-chairs), in accordance with Resolution 54.

22. Furthermore, we are of the opinion that there is no contradiction between the authority of TSAG to create new study groups and the right delegated to a study group to decide whether the creation of a regional group is justified in its area of concern.
23. Similarly, there is no ambiguity that TSAG’s authority to review operations and financial matters and make relevant recommendations for ITU-T’s activities covers the activities of study groups and their regional groups. However, unless otherwise provided for by the regulatory framework, such authority represents an assessment of existing activities of study groups and their regional groups, after the latter have been created, and does not include the authority to create regional groups of study groups.
24. The issue of coordination raised by the Administrations of Canada and Brazil is highlighted in Resolution 54 as an important element to be taken into consideration by all parties involved, namely, the study groups, the regions and their Member States, TSAG, as well as the TSB Director and the secretariat.
25. More specifically, both Resolutions 44 and 54 reserve in their operative parts a specific coordinating function to TSAG (instructs study groups and TSAG section). However, it should be noted that this coordination function is limited only to the coordination of joint meetings of regional groups, without any reference or instruction to TSAG with respect to their creation or review of their terms of reference.
26. Similarly, Resolution 45 (“Effective coordination of standardization work across study groups in the ITU Telecommunication Standardization Sector and the role of the ITU Telecommunication Standardization Advisory Group”) instructs TSAG to take an active role in ensuring coordination among study groups (including considering the work of any Joint Coordination Activities (JCA), or recommending the establishment of such activities), but it does not assign any authority to TSAG to approve or coordinate the creation of regional groups of study groups.
27. The aforementioned review addresses the hypothetical question “whether, under the current regulatory framework, TSAG is authorized to review and endorse the approval by the ITU-T study groups of the creation of RSGs” instead of the actual question raised in document C19/68, which, in our view, concerns a matter of policy (“should TSAG review and endorse the approval by the ITU-T study groups of the creation of RSG?”). In our opinion, WTSA is the competent body to examine the latter question and make any necessary modifications to the ITU-T legal framework, as appropriate.
Question 2: “Is there a conflict of constitutionality between Article 3 (Item 28A) of the ITU Constitution and the several legal provisions on the rights of participation of Sector Members, Associates and Academia in the activities of the sectors, particularly in RSG?”
28. The participation of Member States and other stakeholders in ITU’s activities is governed by a multitude of instruments, including the Constitution and Convention, various resolutions from plenipotentiary conferences and sector conferences and assemblies, as well as resolutions and decisions of the Council. Our analysis of the (fragmented) legal framework governing the rights of participation of Member States, Sector Members, Associates and Academia in the activities of the Union reveals two inconsistencies between the provisions of the Constitution and Convention and Sections 2.3.2 and 2.3.3 of WTSA Resolution 1, as summarized in §36 and §46 below.
Member States

29. As the foundation agreement of the Union, the Constitution and Convention reflect the widely accepted principle that Member States can, by default, participate in all activities of the Union with equal legal rights, unless otherwise mentioned in these instruments.

30. This principle, which has never been called into question by Member States, is notably emphasized in Article 3 of the Constitution which states that all Member States are “entitled to participate in conferences [meetings]” of the Union.

31. However, the principle mentioned in §29 above is neither absolute nor unlimited. Indeed, Article 3 of the Constitution (No. CS 27) and Article 24 of the Convention (No. CV 282) limit the participation rights of (certain) Member States in regional conferences:

· No. CS 27 “… At regional conferences, only the Member States of the region concerned shall have the right to vote.”

· No. CV 282 [admission to radiocommunication conferences] “Observers of Member States participating in a non-voting capacity in a regional radiocommunication conference of a region other than that to which the said Member States belong.”

32. These rules acknowledge the fact that if all Member States were to participate in regional meetings on a strictly equal footing, regional meetings would, for all practical purposes, lose their regional character. 
33. Similarly, Sections 2.3.2 and 2.3.3 of WTSA Resolution 1 have been promulgated with a view to preserving the regional character and essence of ITU-T regional group meetings.

34. However, these Sections are not fully consistent with the principles reflected in §31 above whereby Member States have the right to participate in regional conferences outside their region in an observer capacity. Indeed, Sections 2.3.2 and 2.3.3 only allow for the participation of Member States outside the region concerned upon invitation from the regional group.

35. Simply put, Member States are, de facto, subject to the goodwill of the regional group concerned regarding their participation in regional meetings outside their region.
36. We see no constitutional justification for such restriction and are of the view that Member States that do not belong to the region concerned have a constitutional right to attend the relevant regional meetings in an observer capacity.
Sector Members

37. No. CS 28A states that “Sector Members shall be entitled to participate fully in the activities of the Sector of which they are members”.
38. It should be noted that this terminology (“to participate fully”) is neither defined in the Constitution nor the Convention.  These terms should therefore be read in their context and on the understanding that Sector Members, which are not parties to the Constitution and Convention, do not have broader participation rights than Member States.

39. Several dispositions of the Constitution and Convention (as well as one PP Resolution – see §40) seek to define the rights of Sector Members and the practical meaning of the terms “to participate fully”. For instance, No. CS 28B stipulates that Sector Members “may provide chairmen and vice-chairmen of Sector assemblies…” and in No. CS 28C that they shall be entitled to “take part in the adoption of Questions and Recommendations and in decisions relating to the working methods and procedures of the Sector concerned.” Article 20 of the Convention outlines the conduct of Study Groups. No. CV 246A provides that “…Sector Members shall adopt questions to be studied in accordance with procedures established by the relevant conference or assembly”.

40. PP Resolution 14 provides further clarifications regarding the rights of Sector Members, noting that these entities “may participate in all activities of the Sector concerned, with the exception of formal votes and some treaty-making conferences”. This Resolution goes on to state that Sector Members may:

· receive information related to their participation from the Bureau of the Sector concerned;

· send contributions and representatives to Study Groups;

· propose agenda items for these meetings;

· take part in all discussions and assume responsibilities such as chairman or vice-chairman of a study group, working party, expert group, rapporteur’s group or any other ad-hoc group; and

· take part in the drafting and editorial work necessary prior to the adoption of recommendations.

41. The Constitution and Convention further clarifies that ITU-R Sector Members can participate in world and regional radiocommunication conferences, albeit in an observer capacity (i.e. with limited rights).

42. For WTSA, ITU-T Sector Members may submit proposals, participate in debates alongside Member States and provide Chairman/Vice-Chairman. Similarly, ITU-T Sector Members can participate in TSAG where they enjoy similar participation rights as Member States, except the right to vote and associated procedural rights such as raising motions and points of order.
43. In light of the above review, we are of the opinion that the Constitution and Convention do not guarantee the “full and complete participation” of Sector Members in all sectorial meetings. For instance, we have seen that ITU-R Sector Members may only participate in world and regional radiocommunication conferences in an observer capacity. This conclusion is consistent with the rules governing the participation and admission of Member States in regional meetings (see §31 above) and the widely accepted principle that Sector Members cannot have more rights than Member States under the treaty.

44. With respect to ITU-T regional meetings, it should be recalled that Sections 2.3.2 and 2.3.3 of Resolution 1 only allow for the participation of Sector Members outside the region upon invitation from the regional group concerned.

45. As a result, Sector Members are also de facto subject to the goodwill of the regional group concerned regarding their participation in regional meetings outside their region.
46. We see no constitutional justification for such restriction and are of the view that Sector Members that do not belong to the region concerned have a constitutional right to attend the relevant regional meetings in an observer capacity.
Associates and Academia

47. The Associate category is introduced in Article 19 of the Convention (No. 241A), which provides entities with an opportunity to participate in a single study group of a given Sector. No. CV 248B, adds that “an Associate… will be permitted to participate in the work of the selected study group without taking part in any decision-making or liaison activity of that study group”. Associates do not have the right to participate in the Council, Sector Advisory Groups, major conferences and assemblies or treaty-making conferences.
48. The Academia category, which is not mentioned in the treaty, is governed by PP Resolution 169. In a nutshell, this Resolution allows Academia to participate in the work of the three Sectors, to make interventions and submit proposals. It further provides that Academia shall “not have a role in decision-making”.
49. Meetings of regional groups of ITU-T Study groups (other than Study Group 3 regional groups) are currently open to Associates and Academia of the Study Group concerned in the region (see Section 2.3.3 of Resolution 1 and the practice of Study Groups).  These rules are in our opinion consistent with the dispositions of the treaty governing the participation of Associates as well as Resolution 169 governing the participation of Academia in the work of the Union. Furthermore, we see no inconsistency between the Constitution and Convention and Section 2.3.2 of Resolution 1 with respect to the participation rights of these entities in regional group meetings of Study Group 3.
Annex 1

	Regional Study Groups created by CCITT PL

	
	Name of Regional Study Group
	Date of Creation

	1
	SG 3 Regional Group for Africa
	1968

	2
	SG 3 Regional Group for Latin America and the Caribbean
	1968

	3
	SG 3 Regional Group for the Arab Region
	1968

	4
	SG 3 Regional Group for the Asia and Oceania
	1968

	5
	SG 3 Regional Group for Europe and the Mediterranean Basin (inactive)
	1968


	
	Regional Study Groups created by WTSA

	
	Name of Regional Study Group
	Date of Creation

	1
	SG 13 Regional Group for Africa
	2012

	2
	SG 2 Regional Group for Americas
	2012


	Regional Study Groups created by Parent Study Groups

	
	Name of Regional Study Group
	Date of Creation

	1
	SG 2 Regional Group for the Arab Region
	2006

	2
	SG 2 Regional Group for Africa
	2017

	3
	SG 3 Regional Group for Eastern Europe, Central Asia and Transcaucasia
	2015

	4
	SG 5 Regional Group for Africa
	2009

	5
	SG 5 Regional Group for the Arab Region
	2009

	6
	SG 5 Regional Group for Latin America
	2009

	7
	SG 5 Regional Group for the Asia and the Pacific
	2013

	8
	SG 11 Regional Group for Africa
	2016

	9
	SG 11 Regional Group for Eastern Europe, Central Asia and Transcaucasia
	2016

	10
	SG 12 Regional Group on QoS for the Africa Region
	2008

	11
	SG 13 Regional Group for Eastern Europe, Central Asia and Transcaucasia
	2019

	12
	SG 17 Regional Group for Africa
	2015

	13
	SG 17 Regional Group for the Arab Region
	2017

	14
	SG 20 Regional Group for Africa
	2017

	15
	SG 20 Regional Group for Americas
	2017

	16
	SG 20 Regional Group for the Arab Region
	2017

	17
	SG 20 Regional Group for Eastern Europe, Central Asia and Transcaucasia
	2017


___________________
