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1. The work of the current ITR-EG is specified in its Terms of Reference[footnoteRef:1]: [1:  https://www.itu.int/md/S23-CL-C-0121/en ] 

2	Taking into consideration the work of the previous two Expert Groups, the review may consider, among others: 
a)	new trends in telecommunications/ICT and emerging issues in international telecommunications/ICT environment which may impact the ITRs,
b)	empirical data on the current use of the ITRs by operating agencies and/or administrations and the proportion of global telecommunication services which now rely on the ITRs, and
c)	the relevance of the ITRs which “consist of high-level guiding principles” in the current telecommunication/ICT environment.
2. This contribution focuses on the Preamble and Art. 1 of the 2012 ITRs, Purpose and Scope, which state:
Preamble
While the sovereign right of each State to regulate its telecommunications is fully recognized, the provisions of the present International Telecommu-nication Regulations (hereafter referred to as “Regulations”) supplement complement the Constitution and the Convention of the International Telecommunication Union, with a view to attaining the purposes of the International Telecommunication Union in promoting the development of telecommunication services and their most efficient operation while harmonizing the development of facilities for worldwide telecommunications. 
Member States affirm their commitment to implement these Regulations in a manner that respects and upholds their human rights obligations. 
These Regulations recognize the right of access of Member States to inter-national telecommunication services.
Article 1: Purpose and Scope of the Regulations
1.1	a)	These Regulations establish general principles which relate to the provision and operation of international telecommunication services offered to the public as well as to the underlying international telecommunication transport means used to provide such services. These Regulations do not address the content-related aspects of telecommunications. 
b)	These Regulations also contain provisions applicable to those operating agencies, authorized or recognized by a Member State, to establish, operate and engage in international telecommunications services to the public, hereinafter referred as "authorized operating agencies". 
	c)	These Regulations recognize in Article 13 the right of Member States to allow special arrangements.
1.2	In these Regulations, “the public” is used in the sense of the population, including governmental and legal bodies.
1.3	These Regulations are established with a view to facilitating global interconnection and interoperability of telecommunication facilities and to promoting the harmonious development and efficient operation of technical facilities, as well as the efficiency, usefulness and availability to the public of international telecommunication services.
1.4	References to Recommendations of the ITU Telecommunication Standardization Sector (ITU-T) in these Regulations are not to be taken as giving to those Recommendations the same legal status as these Regulations.
1.5	Within the framework of these Regulations, the provision and operation of international telecommunication services in each relation is pursuant to mutual agreement between authorized operating agencies.
1.6	In implementing the principles of these Regulations, authorized operating agencies should comply with, to the greatest extent practicable, the relevant ITU-T Recommendations.
1.7	a)	These Regulations recognize the right of any Member State, subject to national law and should it decide to do so, to require that authorized operating agencies which operate in its territory and provide an international telecommunication service to the public be authorized by that Member State.
	b)	The Member State concerned shall, as appropriate, encourage the application of relevant ITU-T Recommendations by such service providers.
	c)	The Member States, where appropriate, shall cooperate in implementing these Regulations.
1.8	These Regulations shall apply, regardless of the means of transmission used, so far as the Radio Regulations do not provide otherwise.
Discussion of Preamble
3. As noted in an academic writing[footnoteRef:2], the first two paragraphs of the Preamble are not problematic, while the third paragraph has no operative effect (because it is in a preamble). [2:  Hill, Richard (2013) The New International Telecommunications Regulations and the Internet: A Commentary and Legislative History,Schulthess/Springer, p. 86] 

4. Therefore, Member States are invited to consider the situation and to consider how to address it in the context of the review of the ITRs, for example by considering whether to abrogate the third paragraph.
Discussion of Purpose and Scope
5. Criticism of the Purpose and Scope has been addressed in academic writings [footnoteRef:3], [footnoteRef:4]. [3:  Hill, Richard (2013) "WCIT: failure or success, impasse or way forward?", International Journal of Law and Information Technology, vol. 21 no. 3, p. 313,  DOI:10.1093/ijlit/eat008]  [4:  Hill, Richard (2013) The New International Telecommunications Regulations and the Internet: A Commentary and Legislative History,Schulthess/Springer, p. 87] 

6. Since the ITRs are a treaty, its provisions should refer only to obligations and rights of Member States. They should not purport to have direct effects on private sector entities. If a state wishes to impose certain obligations on private sector entities within its jurisdiction, it can do so through national laws and/or regulations, in accordance with their sovereign rights and article 1.7(a) of the 2012 ITRs.
7. Therefore, Member States are invited to consider the situation and to consider how to address it in the context of the review of the ITRs, for example by considering whether to abrogate articles 1.1(b) and 1.6 of the 2012 ITRs, and consequently removing all references to “operating agencies” from the rest of the ITRs.
_____________________
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