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Republic of Zimbabwe
REVIEW AND REVISION OF THE INTERNATIONAL TELECOMMUNICATION REGULATIONS (ITRS)
1	Introduction
This Contribution examines the International Telecommunications Regulations (ITRs) in light of the terms of reference of the Expert Group on the ITRs (EG-ITRs). To this end, the contribution is a brief analysis of the 1988 and the 2012 ITRs' applicability in a rapidly evolving international telecommunication environment, taking into account new technologies, services, and existing multilateral and international legal obligations, as well as changes in the scope of national regulatory regimes. It also covers issues relating to the implementation of the 2012 ITRs and WCIT-12 Resolutions and issues relating to possible conflict between the two treaties.
2	Differences between the treaties and their applicability in a rapidly evolving international telecommunication environment, taking into account technology, services and existing multilateral and international legal obligations as well as changes in the scope of domestic regulatory regimes
The differences between the ITRS were   examined. Without outlining minor or cosmetic differences resulting from change of terminology at ITU and changes in technology, the major differences are reflected in the table below:

	
	1988 TREATY
	2012 TREATY

	Recognition of Human Rights
	There is no reference to Human rights or the right of member States to access International Telecommunication services.
	Introduced affirmation by member states to apply the regulations in a manner that upholds human rights. Also introduced recognition of member states ‘right to international Telecommunications

	Reference to ITU constitution
	Only refers to the ITU convention as the document complemented
	Includes the constitution of the international Telecommunications as one of the documents complimented by the ITR

	Content
	No reference to content of communications
	Specifically indicates that the ITRs do not address issues of content

	Shift in responsibility from member states to operationalise agencies
	Provision of service and most obligations were reflected as the responsibility of administrations. For example, Member States were responsible for determining international routes , maintaining quality of service and providing information to the ITU Secretary General
	Actual provision of services and most network related responsibilities are now the responsibility of mainly the authorised operating agencies not Administrations now referred to as Member States. Operating agencies can also now provide information directly to the ITU Secretary General

	Enforceability of member states obligations
	Member state obligations were  couched in a mandatory tone which made them  easily enforceable , for example, Member states had to ensure cooperation within the framework of the regulations, and maintain quality of service
	Member states only have to endeavour to carry out their obligations or to foster measures. Endeavour being synonymous with the word ,”try” certainly makes those obligations difficult to enforce

	Energy efficiency and E-waste
	Not provided for. Energy shortages were not a problem at the time.
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	Not provided for 
	Member States to promote access to international telecommunication services by persons with disabilities

	Security
	Silent on security
	Member States were given the responsibility to ensure Security and robustness of networks

	Bulk transmissions
	Silent on bulk transmissions, as the problem did not exist in 1988
	Member States given responsibility to take measures to prevent transmission of BULK electronic communications

	
	Silent on this as the problem did not exist in 1988
	Member States given the task to deal with roaming issues and prevent inadvertent roaming.

	
	Silent on numbering resources
	Member States given the responsibility to  manage  the  use of numbering resources as well as the creation of regional traffic exchange points to increase quality, connectivity, resilience



Looking at the table above, it is clear that:
· Some of the powers that Member states exercised previously were tempered by the 2012 treaty and part of the responsibility shifted to operating agencies. This makes it difficult to implement the Regulations as some of the operating agencies are not directly answerable to Member States or the ITU, for example, private companies that are not controlled by Member States
· While the 1988 ITRs were clear on the action to be taken by member States, the 2012 ITRs placed less responsibility on Member States by using the words “endeavour to “ as a prefix to obligations of Member states in most of the articles
· The new provisions on :
· Energy Efficiency and E-Waste
· Security and Robustness of Networks
· Access by people with disabilities
· Transmission of bulk communications and, roaming
· Fostering competition
Are clearly issues that had not received attention in 1988 because they had not posed any problems then but had become very relevant and problematic in 2012.
3	Relevance of the ITRs
Looking at the issues covered by the two treaties and at the differences reflected in table above, the ITRs are still relevant in their original and revised form and will remain relevant, although further modification appears to be necessary. The relevance is seen from the following:
· The main purpose of the ITRs which is to establish principles related to provision and operation of international telecommunication services and promoting efficient operation and harmonising the development of facilities world –wide, in line with ITU purpose, still exists. Throwing the ITRs away is throwing away basic implementation tools.
· The 2012 ITRs amplified the scope of the Regulations to recognise the fact that government owned entities are no longer the only ones engaged in the provision of international telecommunication services but the private sector is now significantly active in the international telecommunication services market hence the reference to them as authorized operating agencies recognized by Member States. 
· The inclusion of clauses the 2012 ITRs which speak to the management and use of numbering resources as well as the creation of regional traffic exchange points to increase quality, connectivity, resilience and  competition ,as well as reduce the cost of international telecommunication services.
This is a necessary addition, which is meant to plug loopholes in the management and use of numbering resources, as well as improve the efficiency of international telecommunication networks.
· Issues to do with Dumping, Disposal of E-Waste, Security and roaming are not national issues but international issues, which require concerted effort. Even at the World Telecommunications Development Conference (WTDC) 17, there was acknowledgment that issues of security cannot be resolved by individual Member States. The Addition of Article 6 in the 2012 ITRs on security and robustness of networks was therefore made in consideration of the cardinal role that international telecommunications have assumed in day to day life and the increasingly globalised and transnational nature of international telecommunication services. This calls for a collective and collaborative approach in ensuring the security and robustness of international telecommunication networks. 
· Article 8 of the 2012 ITRs, an improvement to article 6 of the 1988 ITRs on charging and accounting, recognises that the provision of international telecommunication services can be established through commercial arrangements or through accounting rate principles established pursuant to national regulation. The article is very relevant as it also encourages Member states to encourage investment in international telecommunication networks to foster competition. This is a good approach, as competition in the provision of international telecommunication services has not been very effective, particularly in the provision of International Internet connectivity. The article also addresses the challenge of discriminatory pricing which is a welcome development in situations where competition is not effective.
· Taxation is still the prerogative of Member States and given that foreign operating agencies often have a presence in other countries, it is necessary to have some ground rules and the ITRs provide basic rules. 
· The applicability of the 2012 ITRs is grounded in the fact that they are  technology and service neutral, still recognize the sovereignty of Member States to regulate their telecommunications, while allowing commercial arrangements by operating agencies and,  recognising market conditions in the provision of international telecommunication services where private enterprises are more active than before. 
The ITRs can be appropriately be further modified to deal with these issues and currently provide a broad framework for these issues to be attended to. Given the points above, which are just a few of the existing examples, the ITRs have remained relevant to telecommunications.
4	Whether or not there is conflict between the two treaties
Having looked at the existing differences between the two treaties, it is clear that the changes brought to the ITRs by the 2012 ITRs were simply meant to modernise the old Treaty and to include issues which are currently of concern to Member States and had not existed at the time that the earlier Treaty was formulated. The new provisions were meant to amplify and compliment the then existing provisions. The experience, particularly for Zimbabwe and other countries, has been that no conflict has been experienced in relation to the application of the two Treaties. Given the complimentary nature of the two Treaties, it makes sense for discussions to take place in relation to what the acceptable merger of the two treaties should comprise, so that the two treaties are merged. This should enable those that did not sign the 2012 ITRs to sign the amended version. 
5	Obstacles to implementation of the 2012 ITRs and Resolutions
The major obstacles are that:
· Less than one hundred (100) Member States of ITU signed or ratified the 2012 ITRS which means the remainder of the Members are not bound by the revised ITRs in so far as they depart from the 1988 Treaty.
· Issues of cyber security are very contentious among Member states and unless a compromise between primarily the views of Developed and Developing Countries, their inclusion and wording in the ITRs, will remain a stumbling block to effective implementation of the 2012 Treaty.
· There are many Member States that are facing problems relating to new application or over the top services that are transboundary in nature and defy current forms of  regulation, no matter how legitimate and expect the said services to be covered somehow by the ITRs. However, there are those Member States that are of the view that such services should be left to market forces only. Unless there is consensus on these issues, it will be difficult to reach consensus on how to cover them in the 2012 ITRs. 
6	Conclusion
In conclusion, the two Treaties are complimentary to each other, with the 2012 ITRs complimenting the 1988 one. The matters that they govern still remain in existence albeit with variations in terminology and some institutional organisations. The new issues covered by the 2012 ITRs are real issues which the world is grappling with today and need to be covered in an international regulatory framework. It is important to carry everyone on board to find a lasting solution to the ITR problem. Accordingly, it is recommended as follows:
a) Measures be put in place for discussion of the contentious issues on security and emerging technologies in order to find a way of accommodating these appropriately in the ITRs
b) Appropriate consultations to ensure that there is buy in by the majority of Member States on a review of the ITRs are made
c) That once consensus is reached, Review of the ITRs be made

d) That only when it is clear that consensus can be reached on the contentious issues, should a proposal to hold another World Conference on International Telecommunications be considered, in order to avoid a split result.
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