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Telecommunication user protection in Colombia

The Political Constitution of Colombia indicates that public services are an integral part of the State's social mission, and must therefore be efficiently provided to all inhabitants on the national territory. They can be supplied either directly by the State or by other persons, but subject to State regulation, control and oversight
.

In regard to telecommunication services, however, attention should be drawn to the distinction made in the Political Constitution between household and non-household services. This distinction has meant that the competent authorities focus their efforts on developing activities that serve, directly or indirectly, to achieve equality and equity vis-à-vis the users of all public telecommunication services, without regard to category.

In the telecommunication sector in Colombia, there are a number of authorities with responsibility for protecting user and consumer rights, either directly, by virtue of the missions assigned to them by law, or indirectly, insofar as their missions have a cross-cutting impact in terms of guaranteeing such protection. Not to mention the requirement to comply with the stipulation in Article 209 of the Constitution that, in order to properly fulfil the State's functions, all administrative authorities shall coordinate their actions.

Accordingly, throughout the development of public telecommunication services, there have been various instruments protecting user rights, their development being essentially linked to market behaviour and to the prevailing environment of competition accompanying markets through their various stages of progression.

Within this framework, the Communications Regulatory Commission of Colombia (CRC) has sought to regulate the conditions under which telecommunication services should be supplied, giving priority to subscriber and/or user needs and to fulfilment of the fundamental missions of the State as the owner of public services, within the parameters in force with respect to household public telecommunication services
, and taking into account also the regime governing the approach to regulating consumer rights and obligations
. Decree 3466 (1982) on the status of the consumer constitutes a body of rules designed to protect and regulate aspects relating to suitability, quality, guarantees, trade marks, slogans, advertising, public pricing of goods and services and the responsibility of manufacturers, retailers and suppliers.
Last but not least, regulation has taken on board the guidelines laid down by supranational bodies which, like in the case of Decision 638 (2008) of the Andean Community of Nations, specify community user protection guidelines, considering not only rights but also obligations, including the obligations incumbent on the operator or service provider. As a result, regulation of the conditions under which telecommunication services are provided is embodied in Resolution CRT 1732 (2007). 
In addition to the above, recently adopted Law 1341 (2009) stipulates that information and communication technologies must serve the general interest, it being the State's duty to promote efficient and equal access to ICTs for all inhabitants on the national territory. Thus, in relation to the subject of this document, this law sets forth the following as one of the principles for protecting user rights:

"4. Protection of users' rights
. The State shall ensure adequate protection of the rights of users of information and communication technologies, as well as compliance with the rights and obligations stemming from Habeas Data, associated with provision of the service. To this end, direct providers and/or operators shall supply their services at market prices with fair return, at the levels of quality set in their licences or, otherwise, within the ranges certified by competent and appropriate bodies, and with information that is clear, transparent, sufficient, truthful and historical, timely and in all other ways suitable to enable users to take their decisions".

In this context, the Ministry of Information Technologies and Communications is currently engaged in the task of designing, formulating, adopting and promoting policies, plans, programmes and projects in the ICT sector, with a view to contributing to economic, social and political development of the nation and enhancing the well-being of Colombian citizens. The Superintendency for Industry and Trade, for its part, is the authority responsible for protecting the rights of consumers and users of goods and services. It is the role of the Communications Regulation Commission to establish a regulatory regime that will maximize the social well-being of all users
. Thus, economic regulation which focuses its efforts on ensuring effective competition has prompted an evolution in the instruments for the protection of users, which place obligations not only on public service companies, but also the State and the users themselves.

Competition constitutes the most effective protection mechanism, insofar as it provides users with the most information for an informed choice of service supplier, corresponding to their specific needs. This is so because there are many stakeholders (companies and users), and supply feeds demand, as long as the supply is adequate in quantity and the portfolio of services matches users' specific needs. 

Actions to be taken

The recent environment in our country is one of network and service convergence. We have a general framework for the formulation of public policies governing the ICT sector
, in which a number of factors are considered to be of vital importance, such as user protection, quality of service, regulation, control and oversight. We have updated the rules for safeguarding fair competition in current market conditions
, designed to be easy for users to apply and to optimize the tools available to authorities for fulfilling the constitutional duty to safeguard free competition. In this context, there is a need for a regulatory review of the issue of protection of the rights of telecommunication service consumers and users, in order to distil the necessary elements to guarantee those rights in practice, while the authorities responsible for ensuring the protection of users' rights, in discharging their duties, ensure that regulatory efforts are not frittered away in a compendium of rules, but on the contrary are fully applied.

To this end, it is necessary to review, inter alia, aspects such as:

· Progressing regulatory activities aimed at eliminating deficiencies in the existing regime governing protection of subscriber and/or user rights or, failing that, strengthening measures that may guarantee recognition of those rights, so that users do not only have recourse to the services in order to satisfy their primary communication needs, but also appropriate ICTs. This is based on the understanding that the State and the individuals providing services consider ICTs as a driver of their business and ultimately value their participation in the market, bringing conditions that are fair, equitable, consistent with the legal order and respectful of their status as consumers in a balanced relationship entailing rights and obligations for all the parties involved.
· Establishing mechanisms to ensure divulgence of information on requests, complaints and claims; clear and specific conditions for supply of the service to be contracted; detailed information on consumption and billed services; greater controls by operators in relation to fraud; customer care, whether face-to-face or over information lines; billing of services actually consumed; publication and clarity of the conditions governing promotions and offers; and, in the specific case of the Internet, the need to guarantee provision of the service in line with the conditions offered by the company at the time of concluding the contract, with the capability to verify compliance.

· Equipping both users and authorities responsible for safeguarding users' rights with suitable tools.
· Strengthening regulatory measures called for by the new scenario of convergence.

Proposal

Carry out studies with a view to determining the new needs of telecommunication and/or ICT service users in an environment of convergence, proposing regulatory measures applicable to frameworks that can be implemented by developing countries.
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� 	The Political Constitution, in its Article 78, lays down the fundamental parameters for controlling the quality of goods or services; Article 369, relating to household public services, indicates that their obligations, rights, protection rules and forms of management and financial participation in the State enterprises providing public services shall be set by law; Article 334 establishes that the State has as one of its fundamental missions to intervene in the economy in order to, inter alia, ensure it functions rationally and that all citizens are given the best possible quality of life. 


�	Law 142 (1994)


�	Article 1, Decree 3466 (1992): "...c) Consumer: Any natural or legal person who enters into a contract for the acquisition, use or enjoyment of a specified good or service, to meet one or more needs".


�	Article 2, Law 1341 (2009)


�	Article 22, § 1, Law 1341 (2009)


�	Law 1341 (2009)


�	Law 1340 (2009)
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