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Description of the proposal
Abstract: One of the main purposes of the Regional Preparatory Meeting for the Americas is the selection of top priority areas identified as essential for the ICT development of the region.This document provides information on recent regulatory developments in Brazil, calling attention to issues that are considered prioritary in the Brazilian context. The Administration of Brazil invites other countries to consider this document and to discuss their own priorities, in order to allow the Americas Region to find consensus on the most important areas for ICT development within the Region, to be addressed by the BDT during the next study period through Study Group Questions, programmes, projects, regional initiatives and, especially, human capacity development projects.

1. Introduction

One of the main purposes of the Regional Preparatory Meeting for the Americas is the selection of top priority areas identified as essential for the ICT development of the region.

This document aims to provide information on recent regulatory developments in Brazil, focusing specifically on the creation of the General Plan for Modernization of Telecommunication Regulation (“Plano Geral de Atualização da Regulamentação – PGR”), approved by Anatel’s Board of Directors in October of 2008, that determines short, medium and long-term actions to be carried out by the Brazilian Regulatory Agency.

The PGR clearly defines regulatory priorities concerning actions to be taken over the next ten years. In preparation for the WTDC, the Administration of Brazil requests the BDT and Member States to take these issues into consideration in the discussion of programmes, projects, Regional Initiatives and Human Capacity Building projects for the next Study Period.

2. The General Plan For Modernization of Telecommunication Regulation (“Plano Geral de Atualização da Regulamentação – PGR”)

Discussions concerning the drafting of a general modernization plan for telecommunications began in the first quarter of 2008, prompted by a request from the Ministry of Communications for Anatel (i) to remove regulatory restrictions contained in the General Licensing Plan for the merger between concessionaires operating in different regions of the country; and (ii) to review regulatory restrictions contained in other norms, so as to allow the consolidation of multiple services operations, enabling full integration between different network infrastructures and digital convergence between voice, video and data services.

Based on the directives formally stated by the government, as well as on the broad principles contained in the General Telecommunications Law, Anatel commenced technical studies with a view to clearly identify the legal principles that should guide regulatory action, obtaining a diagnosis of the current situation, pinpointing a preferential scenario and establishing short, medium and long-term actions necessary to reach the intended scenario.

The regulatory principles that guided the Agency throughout the drafting of the PGR were (i) to accelerate social and economic development; (ii) to accelerate the reduction of regional inequalities; (iii) to increase the availability and use of telecommunications services and networks throughout the entire national territory; (iv) to provide incentives for sustainable business models for the sector; (v) to provide competition and ensure users’ freedom of choice; (vi) to create opportunities for industrial and technological development through the creation of jobs in the telecommunications sector; and (vii) to rationalize and strengthen the State’s role as a regulator. 

Based on such principles, the PGR then defined aims and strategic purposes for the modernization of regulation, related to issues such as: massification of broadband access, reduction of barriers for the use of telecommunication services by lower income classes and in rural areas, improvement of the quality of service perceived by users, increase in the use of telecommunications networks and services, diversification of services, adequate levels of competition, expansion of Pay TV services, development of national technology and industry and simplification of regulation in view of convergence. 

In this sense, among the issues analyzed by Anatel were the removal of restrictions on corporate mergers and acquisitions, with imposition of limits and obligations concerning competition and broadband expansion; the use of the concept of “economic groups” in order to qualify companies with significant market power; the promotion of both service and infrastructure competition; the existence of multiple broadband service providers; the provision of broadband infrastructure both in public and private regimes; competition between at least three large economic groups, rendering services and providing infrastructure throughout the entire country; and the creation of conditions for the appearance and survival of small and medium-sized service providers in specific sectors of competitive markets. 

The regulatory principles, aims and strategic purposes identified by the Agency clearly define long-term public interest objectives strongly related to economic and social issues considered of relevance in the Brazilian context.

Using these elements as a reference, the PGR then established twenty-three short-term actions to be undertaken by the Agency over the next two years; nine medium-term actions to be carried out over the next five years; and five long-term regulatory actions to be implemented over the next ten years. 

Each of these actions is to be translated into specific regulations to be issued by the Agency – in other words, although the PGR provides guidelines as to the Agency’s future actions, it is not self-applicable.

The short-term actions defined by the PGR consist of:  

(i)
Promotion of partnerships with organs responsible for consumer defense and competition;

(ii)
Improvement of quality of telecommunication services, through the adoption of indicators related to the quality perceived by the user, improvement of the treatment of customer complaints and improvement of inspection procedures related to consumer issues;

(iii)
Revision of the General Licensing Plan for fixed telephony; 

(iv)
Revision of the Concession Contracts for fixed telephony; 

(v)
Revision of fixed telephony regulation, considering a convergent scenario.

(vi)
Drafting of a General Plan of Competition Goals, establishing measures to ensure adequate levels of competition; 

(vii)
Revision of the Licensing Plan for Mobile Telephony, considering the concept of economic groups;

(viii)
Spectrum licensing having in view the provision of broadband services;

(ix)
Revision of regulations having in view increased competition, including issues such as resale and MVNO;

(x)
Regulation of unbundling;

(xi)
Implementation of an optimized cost-based pricing model; 

(xii)
Re-evaluation of spectrum management in order to promote more efficiency and competition; 

(xiii)
Revision of the regulation for licensing of Pay-TV services, aiming at allowing for the increase of service's offer and competition". 

(xiv)
Regulation of the Mobile Global Sattelite Service; 

(xv)
Regulation of Significant Market Power (SMP), defining relevant markets and criteria for identification of SMP, in view of international experiences;

(xvi)
Incentives for research and development; 

(xvii)
Revision of administrative procedures and the internal organization of the regulatory Agency itself;

(xviii)
Elimination of the need for authorized companies to request permission to Anatel for minor corporate changes;

(xix)
Use of mobile and satelital means to increase coverage of rural and frontier areas;

(xx)
Revision of the Multimedia Communication Service regulation, a service used primarily for internet access provision;

(xxi)
Revision of the universal service goals, including networks to support broadband and emphasis on rural areas;

(xxii)
Studies on the advantages and disadvantages of functional separation, structural separation, and ownership separation; and

(xxiii)
Studies and adoption of measures to protect the national telecommunication infrastructure from failure and from cybernetic attacks.

The medium-term actions defined by Anatel are: 

(i)
Revision of regulation in order to open the possibility of offering specific commercial plans destined to low-income population;

(ii)
Revision of existing regulations concerning fixed telephony, (iii) mobile telephony and  (iv) multimedia communication services;

(v)
Revision of existing regulations concerning radiofrequency use; 

(vi)
Revision of existing regulations concerning termination charges; 

(vii)
Regulation aimed at so-called “restricted interest” services (those services that are not commercially offered to the public in general);

(viii)
Regulation of network neutrality, in order to ensure isonomic and non-discriminatory treatment of competitors; and

(ix)
Evaluation of national and international long distance services considering tariff structure in a converging environment.

Finally, the long-term actions to be implemented by Anatel are: 

(i)
Regulation of a convergent licensing model based on technological neutrality; 

(ii)
Proposal of changes to existing laws concerning taxation of telecommunication services and (iii) Universal service funding; 

(iv)
Proposal of changes to the existing Pay TV rules; and

(v)
 Definition of the use of the spectrum to be released after full digital TV switchover. 

These actions are, in some cases, dependent on legislative changes and on political directives, and therefore do not depend entirely on Anatel. 

The drafting of the PGR represents an innovative experience in the Brazilian context and produces two important effects: on the one hand, it points out to the market players in which way regulation is intended to evolve over the next ten years, thus diminishing the uncertainty and instability that usually lead companies to delay investments; on the other hand, it creates self-imposed regulatory obligations for the Agency that must be accomplished within a pre-established timeframe. It is important to note, finally, that the PGR shall be reviewed by the Agency every two years, in order to allow the opportunity to provide the necessary adaptations of the plan to a rapidly changing scenario.

3. Proposal

This document presents the regulatory priorities defined by the Brazilian Administration for the next ten years. In preparation for WTDC, the Administration of Brazil invites other countries to consider this document and to discuss their own priorities, in order to allow the Americas Region to find consensus on the most important areas for ICT development within the Region, to be addressed by the BDT, during the next study period, through Study Group Questions, programmes, projects, regional initiatives and, especially, human capacity development projects.
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