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Free entitlement

The relevant applicable provisions relating to the nomination of a free filing are decides 5 and 6 of Decision 482, which read:

5
that each Member State shall be entitled to the publication of special sections for one satellite network each year without the charges referred to above. Each Member State may determine which network shall benefit from the free entitlement. Modifications to the publications of that network will be published with no charge up to the limit established for excess charges indicated in Annex A which was in force at the time of the original publication;
6
that nomination of the free entitlement shall be made by the member state no later than the end of the year in which the payment of the first cost recovery fee is due.

Considering that there may be a need to clarify these provisions with respect to a number of issues mentioned below, but also noting that the modification of these provisions may have consequences on the overall application of the concept of free entitlement, it is proposed that the issues relating to the free entitlement should be examined globally.

1. Purpose of the free entitlement

The introduction of an annual free entitlement in the cost recovery mechanism is closely related to the notion of equitable access to the orbit/spectrum resource, as contained in Article 44 of the Constitution. As several countries may not easily be in a position to pay fees that could guarantee their access to the orbit/spectrum resource, an annual free entitlement is afforded to all Member States.

2. Recovery of the costs related to the processing of free filings

Regarding how the financing of the processing of free filings is ensured, two options can be considered; the costs of processing of the free filings are

1. either recovered by the contributory units; or

2. spread on the costs to be recovered through non-free filings.

Support for the first option has been expressed.

3. Possible voids in current Decision 482 (modified, Council 2002)

At least three issues have been pointed out regarding the wording of decides 5 and 6:

a) there is no link between the year of the free entitlement and a certain year attached to the filing (e.g. year of receipt, year of treatment, year of publication);

b) there is no link between the Member State entitled to a free entitlement and the notifying administration of the free filing;

c) there may be a discrepancy between decides 6 and those provisions in the Radio Regulations relating to the cancellation of filing in case of non-payment as there are some cases for which a Member State would like to nominate a free filing that has been previously cancelled for non-payment.

Regarding issue a) above, a number of options can be identified:

1. no link is established; in this option the free entitlements are afforded every year to each Member State; a free entitlement can be used for a filing irrespective of when the filing was received or published; in case it is not used, the free entitlement is not lost and may be used at any time later.

2. the year of the free entitlement is the year of receipt of the filing;

3. the year of the free entitlement is the year of publication of the free filing;

4. the year of the free entitlement is the year of issue of the invoice corresponding to the receipt of the filing;

5. the year of the free entitlement is the year of issue of the invoice corresponding to the publication of the filing;

6. any combination of options 2, 3, 4 and 5; e.g. the year of the free entitlement is either the year of receipt of the filing or the year of issue of the invoice; this option is currently applied by the BR;

7. the year of the free entitlement is any year between the year of receipt of the filing inclusive and the year of issue of the invoice corresponding to the publication inclusive; a rationale for this option is that, due to the backlog, for some filings, several years have elapsed between the year of receipt and the year of issue of the invoice corresponding to the publication.

Regarding issue b) above, a number of options can be identified:

1. no link is established; in this option, a Member State can “give” its free entitlement to any notifying administration for any filing.

2. the Member State is the notifying administration of the free filing or, in the case the free filing is submitted on behalf of a group of named administrations, pursuant to No. 9.1 of the Radio Regulations, any of the administrations pertaining to the group; a rationale for this option is that any administration of the group can be the notifying administration and all the administrations of the group are associated in the project borne by the filing; in addition, this option can currently be implemented by changing the name of the notifying administration.

3. the Member State is the notifying administration of the free filing; this option is currently applied by the BR;

For options 1 and 2, for those cases where a filing is submitted on behalf of a group of named administrations, a possible consequence may be an increased use of free filings by intergovernmental satellite organizations.

Regarding issue c) above, a solution has been identified by stating that a filing previously cancelled for non-payment may not be nominated as free filing, which means that a filing that has been cancelled can not be resurrected for the reason that it is nominated for free filing. If an administration wishes to wait for the end of the year before selecting its free entitlement, it should pay for all those filings that are to be cancelled by the end of the year, then may decide at the end of the year to nominate a filing for which payment has already been made; in such case, a credit note could be issued by the BR.

