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PROPOSED MODIFICATIONS TO DECISION 482

1. Introduction

At its 2003 session, Council decided not to modify the provisions of Decision 482 and instructed this ad-hoc group to continue considering the issue of cost recovery for satellite network filings so as to make proposals to the 2004 session of Council.

The report of the ad-hoc group to the 2003 session of Council contained a number of proposed modifications to Decision 482 (modified), the purpose of which was to solve inconsistencies or difficulties previously raised by the Group and by the Radiocommunication Bureau.

This contribution addresses two issues pointed out by France at last meeting of this Group (see document 9 – October 2003), namely the issue of the free entitlement and the issue of implementation of Decision 482 (modified) by the Radiocommunication Bureau.

Attached to this contribution is a proposed revised text for Decision 482 (without its annexes) which includes some of the proposed modifications previously submitted by the Group to Council-03 that are supported by France, as well as new proposals relevant to the two issues mentioned above.

2. Proposals

2.1 Free entitlement

The relevant applicable provisions relating to the nomination of a free filing are decides 5 and 6 of Decision 482, which read:

5
that each Member State shall be entitled to the publication of special sections for one satellite network each year without the charges referred to above. Each Member State may determine which network shall benefit from the free entitlement. Modifications to the publications of that network will be published with no charge up to the limit established for excess charges indicated in Annex A which was in force at the time of the original publication;
6
that nomination of the free entitlement shall be made by the member state no later than the end of the year in which the payment of the first cost recovery fee is due.

At least two issues have been pointed out regarding the wording of these provisions:

a) there is no link between the year of the free entitlement and a certain year attached to the filing (e.g. year of receipt, year of treatment, year of publication); §6 only establishes a link between the date at which the nomination shall be made and the date at which the invoice was issued (Note – the possible inconsistency raised by this link is already covered by the report of the ad-hoc group to Council-03);

b) there is no link between the Member State entitled to a free entitlement and the notifying administration of the free filing.

Regarding issue a) above, the current practice of the BR is to accept either nomination for the year in which the invoice is sent to the notifying administration, or for the year of receipt of the corresponding filing. Considering that, due to the backlog in the processing of coordination requests, there have been a number of cases for which several years have elapsed between the submission of the filing and the publication of the corresponding invoice, the rule established by the BR imposes constraints upon the concerned Member States that may contravene the original rights afforded to them as the date of publication is not predictable.

Considering that there may be a need to establish a more precise link between the year corresponding to the annual right and a certain year associated to the processing of the filing, but also noting that the time schedule for processing a filing should not disrupt the rights of the Member States, it is proposed, as a minimum, that the year corresponding to the annual right be a year comprised between the year of the receipt of the filing by the BR and the year of issue of the corresponding invoice.

Regarding issue b) above, the Bureau interprets the text of decides 5 of Decision 482 to imply that cost recovery steps, including determination of free entitlement, should be carried out by a Member State that is the notifying administration of the satellite network. Considering that, in the case of an administration notifying a filing on behalf of a group of named administrations pursuant to No. 9.1 of the Radio Regulations, any of the administration pertaining to the group is associated to the filing and has the possibility to notify it itself, the rule established by the BR seems inconsistent as it forbids Member States involved in a satellite network on a regulatory basis to use their free entitlements for the corresponding filing.

Considering that there may be a need to establish a link between the Member State claiming its free entitlement and the administration notifying the free filing, but also noting that a Member State should not be forbidden to nominate a filing to which it has associated its administration, it is proposed, as a minimum, that the nomination of a free filing be made by the notifying administration using its own free entitlement or, in the case where the notifying administration acts on behalf of a group of named administrations, using a free entitlement of any of the administrations pertaining to the group. It is to be noted that such proposal does not create any additional free entitlement.

2.2 Implementation of Decision 482 (modified) by the Radiocommunication Bureau

It is not unusual that a regulatory text contain inconsistencies and voids that may hamper a satisfactory implementation of its provisions. So as to permit a satisfactory implementation of regulatory provisions, it may be necessary to have additional rules to solve these inconsistencies or to fill these voids. For the sake of transparency, it is important that the Member States be informed of these rules practices used by the Radiocommunication Bureau. 

In the case of Decision 482 (modified), the provisions are adopted by Council and implemented by the Radiocommunication Bureau inasmuch as they are mentioned in various footnotes in the Radio Regulations – all these footnotes relate to the cancellation of filings for non-payment. Member States are not necessarily aware of additional unwritten practice used by the Radiocommunication Bureau. When the interpretation by the Radiocommunication Bureau of the provisions of Decision 482 differs from that of an administration, this administration may wish to plead its cause. In such situations, the mechanism of appeal incarnated by the Radio Regulations Board may not be appropriate since Decision 482 is a text adopted by Council and addresses financial issues whereas the competence of the Board is limited to radio matters. By the time an administration asks for clarification to Council, the filing which originated the problem may have been cancelled by the BR under one of the footnote contained in the BR. It is therefore difficult for an administration to challenge the Radiocommunication Bureau’s views.

This contribution (see section 2.1 above), as well as other contributions, have pointed out that the Radiocommunication Bureau has adopted a number of rules in order to cope with situations that may have not been necessarily foreseen by the provisions of Decision 482 (modified) or to deal with cases that may be considered subject to interpretation. Though the fact of having additional practice developed by the Radiocommunication Bureau is not contested, it is considered that such additional rules should be kept as fewer as possible and should be developed in a transparent manner.

Considering that there may be a need to have additional practice developed by the Radiocommunication Bureau to cope with possible inconsistencies and voids in Decision 482, but also noting that the rights of the Member States should not be contravened by such practice and having in mind that the possibility of challenging the Radiocommunication Bureau’s interpretation is reduced, it is proposed that Decision 482 (modified) contain provisions to instruct the Director of the Radiocommunication Bureau to inform periodically the Member States of any practice developed in the application of the Decision and that such practice be duly justified inasmuch as they shall not be in contradiction of the provisions of the Decision and they shall be developed in a transparent manner. Regarding this latter aspect, this ad-hoc group should be regarded as an opportunity to discuss inconsistencies and voids for which the Radiocommunication Bureau considers that there is a need to develop additional rules, pursuant to the terms of reference of this group, as contained in Resolution 88 (Marrakech, 2002), resolves to instruct the Council i)).

2.3 Additional issues

2.3.1 Reference to the actions of WRC-03

It is proposed to add a considering to mention that WRC-03 adopted provisions relating to the cancellation of filings in case of non-payment in accordance with Decision 482.

2.3.2 Definition/description of satellite network

The current wording in footnote 1 of Decision 482 refers to Nos. 1.111 and 1.112 to give a description of what a satellite network consist of. There seems to be a discrepancy between footnote 1 and the definition of a satellite network, as provided by No. 1.112.

1.110

space system:  Any group of cooperating earth stations and/or space stations employing space radiocommunication for specific purposes.

1.111

satellite system:  A space system using one or more artificial earth satellites.

1.112

satellite network:  A satellite system or a part of a satellite system, consisting of only one satellite and the cooperating earth stations.

So as to solve this discrepancy and to be in conformity with the definitions provided by Article 1 of the Radio Regulations, it is proposed that footnote 1 refer to “space system”, the definition of which is provided by No. 1.110.
Decision 482 MODIFIED

Implementation of cost recovery for satellite network filings

The Council,

considering

a)
Resolution 88 of the Plenipotentiary Conference (Rev. Marrakesh, 2002), on the implementation of cost recovery for satellite network filings;

b)
Resolution 91 of the Plenipotentiary Conference (Minneapolis, 1998), on cost recovery for some products and services of ITU;

c)
Council Resolution 1113, on cost recovery for the processing by the Radiocommunication Bureau of space notifications;

d)
Document C99/68 reporting on the Council Working Group on implementation of cost recovery for satellite network filings;

e)
Document C99/47 on cost recovery for some ITU products and services,
f)
that WRC-03 adopted provisions under which a satellite network filing is cancelled if the payments are not received in accordance with the provisions of this Decision,

recognizing

that the Plenipotentiary Conference (Minneapolis, 1998), by Resolution 88, resolved:


•
that cost recovery for satellite network filings shall be implemented as soon as possible consistent with the general principles for cost recovery adopted in Resolution 91 (Minneapolis, 1998); 


•
that all filings for the production of the special sections of the Weekly Circular for space radiocommunication services concerning advance publication, and their associated requests for coordination or agreement (Article 11, Article 14 plus Resolutions 33 and 46, or Article S9 of the Radio Regulations) and requests for modification of the space service plans contained in Appendices 30/S30, 30A/S30A and 30B/S30B to the Radio Regulations, received by the Radiocommunication Bureau after 7 November 1998, shall be subject to the application of cost recovery using the methodology to be adopted according to Resolution 88,

further recognizing

the practical experience of the Radiocommunication Bureau in implementing cost recovery filing charges and the methodology as reported to Council 2001 in accordance with Council Decision 482,

decides

1
that satellite network filings identified under recognizing above received by the Radiocommunication Bureau after 7 November 1998 shall be subject to charges as set out in Annex A to this decision;

2
that the above charges for each satellite network1 filing communicated to the Radiocommunication Bureau, shall be composed of:

a)
a flat fee2 indicated in Annex A for each category3, 3bis,

b)
an additional charge for the satellite network filing for which the number of [units], when published, exceeds the number of [units]4 covered by the flat fee3bis;

3
that for satellite network filings received by the Bureau after 31 December 2001, the flat fee component shall be paid, in accordance with decides 9, following receipt of the filing by the Radiocommunication Bureau. 

4
that the flat fee shall be regarded as a basic charge for a satellite network filing regardless of whether it is a new notice or a modification to a notice5 .For modifications to a notice in Category 1 of Annex A, the additional charge will apply but no additional flat fee component will be charged.

5
that each Member State shall be entitled to the publication of special sections for one satellite network each year without the charges referred to above. Each Member State may determine which network shall benefit from the free entitlement, among the networks notified by its administration or by an administration acting on behalf of a group of named administrations to which its administration belongs. 
5bis
Modifications to the publications of that network will be published with no charge up to the limit established for excess charges indicated in Annex A, which was in force at the time of the original publication;
6
that nomination of the free entitlement for a year comprised between the year of receipt inclusive and the year of issue of the corresponding invoice inclusive shall be made by the Member State no later than the end of the calendar year5bis in which the payment of the first cost recovery fee is due.

7
that for any network for which the API was received prior to 7 November 1998, there will be no cost-recovery charges for the first coordination request referring to that API, regardless as to when it is received by the Radiocommunication Bureau. Modifications to these networks communicated to the Radiocommunication Bureau after 7 November 1998, shall be subject to a charge in accordance with decides 2 above.  
7bis
there will be no cost recovery charges for any request for modification to a plan received prior to 7 November 1998. Any request for modification to a plan for publication in either Part A or Part B received after 7th November 1998 shall be subject to a charge in accordance with decides 2 above.
8
that Annexes A (Schedule of processing charges) and B (Methodology) to this decision should be reviewed periodically by the Council;

9
that the payment of charges specified in Annex A shall be made on the basis of an invoice sent to the notifying administration or, at the request of that administration, to the satellite network operator in question within a period of a maximum of six months after issue of the invoice. An invoice for the flat fee component shall be issued upon receipt of the filing by the Radiocommunication Bureau and, for the additional charge (if any), after the publication of the relevant special section. Administrations shall be invoiced according to the flat fee charges in force at the date of receipt of the filing or the additional charge (if any) in force at the date of publication of their respective networks. In the event a satellite network filing is cancelled after payment of the flat fee component, this flat fee component is not refundable;
9bis   that, when an administration chooses to cancel, in its entirety, a satellite network filing awaiting or under processing by the Radiocommunication Bureau, in the case of satellite networks for which a notice has been received prior to 1 January 2002, if the cancellation is received before the date of publication, no charges shall apply. In the case of satellite networks for which a notice is received on or after 1 January 2002, subsequent cancellation will not remove the obligation to pay the flat fee component; however, no charges will apply for the variable component (if any) providing the cancellation is received before the date of the publication of the related special section. 
9ter    any invoice not paid within six months following its date of issue shall be deemed uncollectable;
10
that publication of special sections for the amateur-satellite service shall be exempt from any charges,


instructs the Director of the Radiocommunication Bureau to submit an annual report to the Council on the implementation of this decision, including analyses of: 


a)
the cost of the different steps of the procedures;


b)
the impact of the electronic submission of information;

c) enhancement in quality of service, including, among others, reduction of the backlog; 
d) the costs of validating filings and requesting corrective action thereto; and
e) difficulties encountered in applying the provisions of this Decision, 

further instructs the Director of the Radiocommunication Bureau to inform the Member States of any practice used by the Radiocommunication Bureau to implement the provisions of this Decision5ter.
invites the External Auditor

to prepare, in accordance with Article 31 of the Financial Regulations, and to submit to the Council an annual report containing a financial and management audit of the processing costs incurred by ITU in the selected cost categories identified in Annex B and, the charges collected.
1 In this Decision, for the sake of simplicity, the term “satellite network” refers to any space system in accordance with Nos. 1.1101 and 1.112 and Appendix 4 of the Radio Regulations, a satellite network consists of consisting of one geostationary satellite, or one or more non-geostationary satellites, and one or more cooperating earth stations.


2 The methodology for the calculation of the flat fee and the additional charge is described in Annex B.


3 The fee per frequency unit shall not be understood as a tax imposed on spectrum users.  It is used here as a driver for the calculation of cost recovery relating to publication of satellite systems.


3bis In the case of a filing involving more than one category of charge (see Annex A), the flat fee shall be the highest flat fee of the categories involved in the filing. The additional charge, if any, is the difference between the charge for all units, priced as additional units in their respective categories, and the charge for the number of units covered by the flat fee, priced as additional units in the category associated to this flat fee, if this difference is greater than zero


4 The definition of the [unit] for each category is found in Annex A.


5 	The charge for a modification, where applicable, is based on [units] in respect of those elements (e.g. assigned frequencies, classes of stations, number of emissions) affected by the modification submitted. There will be no charge for modifications which do not result in further technical or regulatory examination by the Radiocommunication Bureau.


5bis The free entitlement cannot be applied to a filing previously cancelled for non-payment.


5ter any practice used by the Radiocommunication Bureau shall not contravene the provisions of this Decision and shall be duly justified.





