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Since the beginning of the ITRs review process under Resolution 79 (Minneapolis, 1998), various views on the reform of the international telecommunication regulations (ITRs) have been expressed and supported by a significant number of ITU Member States, views supporting action to create an international regime for the rapidly changing international services and views opposing such action on the ground that the change is indeterminate.

Egypt considers that the existence of that regime is elementary and supports that it could be created by reforming the existing ITRs. 

In some parts of this proposal, rather than presenting specific text, certain ideas are presented for consideration by the Council Working Group on ITRs. These ideas can be properly drafted in a way which preserves their intent and reflects most members’ common interests. 

FIRST:  The Need For A Specific And Updated International Treaty:
I  - Need For Revision: Arab Republic of Egypt acknowledges that the environment today differs greatly from that prevailed in 1988, when the ITRs were adopted. The relative roles of the government and private sector have changed considerably. Technologies and services offerings evolved; in consequence the ITRs have become partially irrelevant and not fully respected by many members.

It is important to undertake the review of existing provisions as soon as possible to restore credibility to the ITU within its domain of competence.

The fast pace of change in telecommunications environment should not freeze the revision of the ITRs. Such relative difficulty could be overcome by differentiating the provisions of the future ITRs according to their subjects; and conferring certain degree of flexibility to the provisions regulating operational aspects. In addition, a mechanism of periodic revision would be helpful for this purpose. 
The revised ITRs will provide a framework to govern and guide members' relationships with one another on the new issues of telecommunication considered by the ITU members as of immediate and pressing concern, or these which have a strong basis of voluntary support among the Member States, Sector Members and providers of international telecommunication.

II  - Legal Form Of The ITRs: ITR, in form of treaty level obligation, is necessary. Considering the importance of the international telecommunication domain, it should not be regulated, to certain extent, by vague and imprecise norms created spontaneously by the commercial practices of powerful providers of service. An international regime for the rapidly changing international telecommunication services should be created by reforming the existing ITRs.
The approach consisting in removing substantive provisions of the ITRs to other legal instruments and leaving the ITRs to extinct would not appear to serve "strengthening the multilateral foundations of international telecommunications" 
, one of the five goals adopted by the ITU strategic plan, and expressly mentioned in Resolution 79, Minneapolis 1998.

III   -  Scope Of The Revised ITRs: The revised ITRs will be applicable to all the operators in the domain of international telecommunications, notwithstanding they are subjects of public international law or not.

From a legal point of view, the abidance of the ITRs provisions by Recognized Operating Agencies (ROAs) and Operating Agencies (OAs) could be ensured by one of two methods:

The first consists in incorporating the provisions of the ITRs, wholly or partially, in the national legal systems of the Member States. By the reception of these provisions in the national laws of a Member State, the latter would ensure their full observance, as domestic norms, by any provider of international telecommunication service, operating within the State's national territory, including ROAs and RAs.

This method, already adopted by a recent convention, (see article 41/1 of the agreement on trade-related aspects of intellectual property rights) requires ITRs provision obliging members to perform this incorporation.

The second method could be based upon article 6/2 of the Constitution:

The method consists in drafting the authorization instruments, required by the State Member, and whatever its form (license agreement, permit……etc), in a manner imposing compliance by ROAs and OAs with the ITRs. The reference in these instruments to the commitment of ROAs and OAs to comply with ITRs confers to the provisions of the latter the legal value of contractual clauses and ensures, consequently, their observance by the mentioned agencies. In case of breach, their responsibility should be raised under the national law of the Member State.

SECOND: Some proposed amendments and additions to the ITRs

It should be noted that the present proposals is based, in great extent, upon the valuable study prepared by the Secretariat of the ITU in 1999.

I. Provisions of the existing ITRs to be amended

1. Preamble

The ITRs being considered as international treaty having the same legally binding effect as the Constitution and Convention, the preamble should refer to the ITRs as “complementing” instead of “supplementing” the Constitution and Convention of the ITU.

2. Article 1 - Purpose And Scope Of The Regulations

2.1 -  “CCITT Recommendations” mentioned many times in Article I shall be replaced by “ITU-T Recommendations” since the CCITT no longer exists.

2.2 -  Para 1.6

Certain ITU-T recommendations which guarantee order of the international community of providers and users of telecommunications services should be incorporated by reference in the ITR and thereby giving binding effect. The typical example is recommendation E.212 on mobile country codes. The language used in 1.6 to refer to compliance with ITU-T recommendations should be strengthened.

2.3 -  Para 1.7

In conformity with provision 1.7c of the ITRs and, it would be appropriate that the ITR establish formally a cooperation mechanism or obligation is cases where a Member State is affected by services emanating from and under the responsibility of another Member State.

2.4 -  Para 1.8

This paragraph implies a current precedence for the Radio Regulations although the two instruments have equal statue under the ITU Constitution as both are administrative regulations. Thus, the new version of ITRs should establish this equality

3. Article 2 – Definitions

3.1 -  Para 2.2

The definition of international telecommunication services is to be reconsidered to reflect the current environment and to encompass new telecommunication technologies, particularly, the Internet.

3.2 -  Para 2.3, 2.4 and 2.5

With respect to the definitions of “government”, “service” and “privilege telecommunication”, they are not still needed as provisions pertaining to such services would more properly fit in the convention of the ITU. Some new definitions need to added such as spam and alternative calling procedures.

4. Article 3 – international network

4.1 -  Para 3.3

The implicit priority given by this provision to the direct route causes many problems of technical and financial order.

Paragraph 3.3 could be revised and becomes more acceptable by deleting the phrase “and provided that there is no direct route between terminal administrations concerned”. It could be rephrased appropriately by stating that the determination of the international route is based upon the mutual agreement. In absence of such an agreement, the sending administration or operator has the right to choose. This would be more consistent with current market practice. 

5. Article 5 – Safety of life and priority of telecommunications:

There is no need for a separate article on this subject in the ITRs. The essential elements of article 5 can be added to article 40 of the CS.

6. Article 10 – Final Provisions

If the provisions of the ITR are amended, the time of entering into force should be amended correspondingly as well. 

II -  Proposed provisions to be added to the ITRs

The revised ITRs should contain new provisions for: 

1. Insuring that for those ITU-T Recommendations related to numbering, naming, addressing, and identification, members shall insure that administrations, recognized operating agencies, and private operating agencies operating within their territories and providing public international telecommunication services, will apply the said Recommendations including any Instructions forming part of or derived from these Recommendations as well as national laws and regulations related to numbering, naming, addressing, and identification.

2. The protection of information security by recognizing the sovereign right of the state to elaborate their own telecom policies and measures conducive to national information security.

3. Granting that members who permit the use of alternative calling procedures on their territory shall ensure, in accordance with their national law and regulations, that administrations, recognized operating agencies and private operating agencies pay due regard to the decisions of other members whose regulations do not permit such services.
4. The establishment of a mechanism to resolve disputes and apply sanctions

5. The establishment of a mechanism for the periodic revision of ITRs

6. In light of the work current hosted under the umbrella of the UN regarding Internet governance, and as the ITU role in this regard is well recognized in the WSIS declaration of principles, Egypt considers that the ITRs can well serve in implementing the outcomes of this process which is anticipated to reflect both arguable perspectives of Internet governance: 

· One side who is of belief that the Internet governance matters are mainly technical and operational issues that do not require undesirable government intervention.

· The other side who believes that Internet governance includes not only technical resources management issues, but also other policy matters that fit under the sovereignty rights of national governments.  
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