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Abstract: 

This contribution gives an overview of the situation faced by developing countries while passing from a monopolistic public enterprise to a scenario of de-monopolization and privatization, with consequent separation of the regulator from the operator.

The creation of a really independent regulatory body is not always easy in African countries, due to the lack of funding and the predominant situation of the incumbent operator. This creation is therefore done in different ways from country to country, depending on the degree of financial and administrative real independence of the regulatory body from the related ministry.

_____

The area of information communication technologies in general and that of the telecommunication sector in particular is facing very fast changes and dynamism. Africa is no exception in facing this dynamism in the sector which makes the formation and adaptation of a reality responsive policies and institutions quite a necessity rather than a luxury for Africa. In other words, appropriate flexible policies and regulations in line with the dynamic changes are quite necessary to facilitate the development of telecommunications sector. Therefore, the regulation for development of the sector has to be dynamic and adjusted to the realities happening in the sector.

One of these new realities is the fact that the paradigm of the monopolistic type of public enterprise has lost ground and relevance as a result of technological innovations (which has sunk costs), the negative effects of lack of competition, and the inefficiencies in public management systems. These economic and technological developments coupled with increasingly severe constraints on public finances have led the sector towards de-monopolization and privatization. This new trend in return gave a rise to the need for independent regulatory institution basically entrusted with the following functions: 

a) ensuring the establishment and operation of efficient, adequate, cost-effective and reliable telecommunication services

b) licensing of telecom services

c) tariff proposal or setting

d) spectrum management

e) numbering plan

f) arbitration and adjudication in interconnection and other issues that may arise in the industry

g) type-approval and standard setting of telecommunications equipment.

In a response to the need of such a regulatory institution, most countries in Africa, including Ethiopia, have separated the regulator from the operator. Accordingly, in Ethiopia we have entrusted the regulatory function to the Ethiopian Telecommunication Agency while the Ethiopian Telecommunication Corporation has been organized as a commercial business which is geared to provide telecommunication services by laying down profitability, efficiency, reliability and quality of customer services as its goal.

However, the establishment of a separate regulatory institution is not an end by itself. Rather, it must be structurally organized in a manner that may enable it to address the issues that necessitated its very inception. In other words, the structure should not in any way paralyse the regulator in discharge of its functions, specially its role of providing environment that promotes private participation and investment. As the effectiveness of a regulator in the sector depends to a large extent on how it carries out its functions and to what extent it is perceived by all participants to be independent and impartial. It must not be fully controlled or perceived to be fully controlled by the policy maker.

The degree of independence of the regulator varies from country to country. In some countries, the regulator is organized with a meaningful independence from the policy maker in its decision and sources of funding while in other cases - although the regulator is set up as on independent body - the related ministry is part and parcel of the decision by the fact that some of the decisions are subject to the approval of the minister. However, we have first to establish what we mean by stating independence of the regulator. Though there may be various perspectives on what constitutes an independent regulator, the following factors can be taken as a common denominator from the various literatures on the issue:

a) separation of regulatory and operational functions

b) insulation from external pressure

c) not being subservient to the rest of the ministry

d) independent sources of funding.

Other important factors for the independence of the regulator are the sources of funding. Like most of the regulators in Africa, Ethiopia cannot be said to have a financial autonomy, which is crucial to fulfill its mission as it heavily relies on government fund appropriation, rather than on revenues from license fees and other sources independent from the government. This fact, apart from limiting the degree of its independence, incapacitates the regulator from having qualified personnel as recruitment of staff and salary scale are to be governed by the civil service rule which is not as attractive as the private sector, which in turn entails qualified staffs drainage that negatively affects the in-house capacity of the regulator.

It is therefore recommendable that such funds should be independent from the government budget. In developing countries, like ours, where regulatory bodies are only just starting and where the telecommunication sector is not fully developed, it would not be pragmatic to expect entirely independent sources of funding.  Hence, aside from government budget appropriation, other sources must be envisaged. Such sources may be license fees, spectrum charges, funds from privatization, etc.

Moreover, the incumbent operator in a number of African countries is to have a monopoly with an exclusive right for provision of telecom services for a limited period.  This period is supposed to provide sufficient time to generate revenues to network investments and to introduce liberalization at the right time to encourage the incumbent operator to improve its productivity and service quality as a result of competition. However, with such an absolute exclusivity of the market and without licensing at least a second national operator during this period, how can the incumbent operator be encouraged to be competitive? For the proper introduction of competition and for a meaningful role for the regulator to play, at least a second operator must be permitted in some type of telecom services during the exclusivity period and before fully liberalizing the market.  Then the competition is supposed to be between a semi-government incumbent operator and a second fully privately owned and/or even a semi-government national operator, in which case the regulator will have a meaningful role to play in a manner that necessitated and justifies its very inception. Otherwise, in a situation where there is not any kind of real competition and where the incumbent operator (with a strategic partner) has an exclusive control of the market, the regulator will not only have a meaningful role to play, but will also face a conflict of interest in regulating a government-owned public operator and its constitution as an organ of the state.

Consequently, an impartial regulation of the activities of these operators and in order to see both as equal entities, it seems quite a necessity to first have an independent regulator.

However, one can easily understand the difficulty of the realization of full independence of a regulatory body in the developing countries where until recently a situation of public monopoly in the telecommunication sector has been the rule.  Despite this fact, it is very crucial to endeavour to establish such an independent regulatory institution that warrants private participation and investment in order to achieve a meaningful transformation in the sector.
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