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TITLE:
ESTABLISHMENT OF AN INDEPENDENT REGULATORY BODY

________

Action required: 

Participants are invited to consider this approach in the context of work on Question 8/1.

Abstract: 

This document puts forward an approach for the establishment of an independent regulatory body and makes a number of recommendations.

1
Introduction

Reform in the telecommunication sector is occurring at an unprecedented rate.

The debate on demonopolization and privatization continues to rock the world of telecommunications. Since its beginnings in the United States during the 1980s, deregulation - or demonopolization - has gone on to affect many countries. The International Telecommunication Union (ITU) began by setting up a committee chaired by Paul Hansen, adviser to the World Bank on telecommunication issues in developing countries, to study telecommunication environment issues identified by technological congress. The 1989 report entitled "the Changing Telecommunication Environment" pointed to the urgent need to acknowledge the evolution taking place and invited Member States to prepare themselves accordingly. That evolution has the following implications:

•
new technologies: selecting profitable applications and fostering the development of new services on national and international networks;

•
new services: encouraging use of the applications and capacities of the most profitable and innovative systems;

•
human resources: reviewing management methods, redeploying staff and acquiring and developing new competencies;

•
financing: identifying suitable sources of financing offering favourable and flexible conditions.

In the majority of countries, this evolution began with the separation of posts and telecommunications. New entrants appeared, creating competition with the incumbent monopolistic operator. Competition is built on separation of the operating and regulatory functions according to the principles of equity and transparency.

As was called for, the task at hand is to implement a number of guidelines which take into account the general level of development of the country (national network, legal framework, national policy and the internal and external environment).

2
Methodological approach

The first step is to make a comprehensive diagnosis of the status of the telecommunication sector in the new environment in order to draw the authorities' attention to the need for the reforms that must be undertaken to develop telecommunication infrastructure and services and thereby meet communication needs. To this end, national telecommunication policy needs to be redefined, taking into account the interests of the State, the community, operators and individuals.

This approach requires that the following steps be taken:

2.1
Abolition of the monopoly

The abolition of the monopoly presupposes the definition of a new legal and regulatory framework and restructuring of the incumbent operator. Ideally, policies and strategies for restructuring of the telecommunication sector should be harmonized through clearly defined and appropriate subregional cooperation. To that end, the system of reciprocal shareholdings and, in particular, experience-sharing initiatives should be encouraged.

Many countries have adopted such an approach, which calls for a well thought out reform process that takes into account both internal and external factors. The process should be gradual and tailored 

to specific needs, since any reform that is rushed through is sure to produce negative results (i.e. a fall‑off in technical and financial performance). For this, leaders need to develop a liberalization and/or privatization policy with the onus on adherence to the principles of transparency, fairness and non-discrimination.

2.1.1
Establishment of a regulatory or supervisory body

When a State establishes such a body, the main role of which is to monitor compliance with the regulations in force in a manner that is fully transparent and without discrimination of any kind and to verify that the general operational conditions governing telecommunication activities are adhered to, it is responsible for providing it with the necessary financial, material and human resources. It must also endow that body with powers of a semi‑judicial nature and give it the wherewithal to enjoy financial autonomy.

2.1.2
Restructuring of the incumbent operator

A major handicap for incumbent operators is their status as State-owned companies that are bound by the constraints of their public service mission, coupled with the low priority that is accorded to telecommunications in developing countries. 

Since the fundamental objective of restructuring is to mobilize human, material and financial resources in the interests of economic, social and cultural development, a flexible organization is called for that has an improved structure and a large degree of managerial autonomy and that is capable of adapting to the new telecommunication environment. Once the introduction and development of new technologies has been sufficiently assimilated, the emphasis should increasingly be placed on human resources. With that aim in mind, one approach would be to promote the transfer of knowledge and know-how through strategic partnerships. Furthermore, capital should be invested to accelerate infrastructure development. To that end, particular emphasis should be given to universal access and service.

2.2
The key stages of reform

The key stages of reform can be summarized as follows:

2.2.1
Sector policy statement

The sector policy statement sets out the objectives and general lines of State policy on telecommunications, as well as a programme of action for development of the sector.

2.2.2
Telecommunications Act and implementing texts 

The Telecommunications Act, which defines the organization of the telecommunication sector, governs all sector activities including frequency allocations and assignments. 

The objectives and general principles of the Act must be clearly set out, as must the legislation governing communication networks, services and terminal equipment. Also set out in the Act will be measures to ensure fair competition between operators. 

The Act must specifically identify the regulatory authorities responsible for sector policy and for regulation and must define their respective mandates and duties.

2.2.3
Establishment of a regulatory body

This body, which is primarily responsible for attaining the objectives of State policy, has the role of ensuring fair competition between operators. It also protects user interests.

The establishment of that body as an operational structure thus constitutes a crucial stage in implementing the new regulatory and legal framework.

2.2.4
Degree of sector liberalization

The legal and regulatory framework should make it clear whether the sector is fully or partially liberalized and identify the segments concerned. It should also specify which services are subject to free or regulated competition.

3
Model for regulatory bodies

At the worldwide level, five different models of regulatory body can be found, each with varying degrees of independence or autonomy vis-à-vis the government or other State bodies.

The degree of independence or autonomy of any given regulatory body depends on several factors, including:

•
the definition of a clear mandate specifying the scope of its authority;

•
the extent to which the decision-making process is transparent and the existence of an efficient appeal mechanism;

•
the emphasis placed on the scope, clarity and transparency of regulation;

•
the efficiency and transparency of the body's operational rules and procedures;

•
the degree of dependency of the body, which must be such as to ensure its freedom from certain pressure group interests;

•
the establishment of mechanisms for public participation in the regulatory process;

•
the soundness and relevance of decision-making, which should serve to create a climate of confidence with respect to the regulatory process;

•
the degree of consensus reached between all the players concerned.

Having regard to the above-mentioned factors, and taking into account other considerations such as the local context, the different models of regulatory body existing worldwide can be grouped into five broad categories as follows:

1)
separate regulatory body within the government office or ministry responsible for telecommunications;

2)
semi-autonomous regulatory body;

3)
fully autonomous regulatory body;

4)
self-regulation by public operators and regulation of certain activities by those same operators through the granting of licences and assignment of frequencies;

5)
absence of regulation or of any specific regulatory body.

Whichever model is chosen, countries have a duty to develop policies designed to ensure the long‑term autonomy or independence of the regulatory body. In this regard, a key factor for the successful establishment of an independent body is a clear policy statement to that effect.

The legal, economic and social factors that can lead to the adoption of one regulatory approach rather than another have to do with the level of development of telecommunication infrastructures, the degree of involvement of the authorities in telecommunication management (government policy), and the status of the incumbent operator. They also have to do with the evolution of the international telecommunication environment as characterized by, among other things, globalization and the impact of the WTO agreements.

4
Duties of the regulatory body

To enable it to fulfil the above mandate, the regulatory body's duties should include the following: 

•
contributing to fulfilment of the State's mission in the field of telecommunications;

•
monitoring adherence to the principle of equitable treatment of telecommunication operators;

•
enforcing telecommunication regulations;

•
monitoring adherence to the deed of concession and terms of reference of the public operator;

•
granting operating licences for services and monitoring compliance with the terms and conditions set out therein;

•
granting terminal equipment authorizations and monitoring compliance with the terms and conditions set out therein;

•
managing and monitoring the frequency spectrum;

•
verifying that the country's international obligations are met within the bounds of its area of competence;

•
ensuring adequate universal service provision and monitoring of the corresponding tariffs;

•
managing numbering arrangements;

•
specifying general interconnection arrangements, including the procedure for establishing charges;

•
ensuring user protection in telecommunication matters;

•
monitoring the content of terms of reference;

•
in advance of any legal action being taken, acting as mediator in disputes arising between telecommunication sector operators within the framework of its functions.

5
Sources of financing

The regulatory body, insofar as it is an autonomous structure, needs its own resources in order to meet the objectives assigned to it. 

It acquires those resources from the income it receives from:

(
administrative fees,

(
spectrum usage fees,

(
frequency management and monitoring fees,

(
State subsidies,

(
donations and legacies, and

(
all other resources.

For the regulatory body to become operational as quickly as possible and in the interests of safeguarding its financial autonomy, it should receive an initial subsidy from the State; it may also levy or collect direct fees or charges from each operator or person under its authority. 

Financial autonomy is a crucial factor in ensuring the independence of the regulatory body and should be seen as a priority question requiring a solution at all costs, since any rough‑and‑ready solution is likely to jeopardize the success of the overall restructuring process. 

6
Conclusion

We may conclude that reform of the telecommunication sector requires the separation of the regulatory and operating functions, and that its success will depend to a large extent on the degree of autonomy or independence granted to the regulatory body. Indeed, whichever model of regulatory body is opted for by the authorities, measures must be taken to ensure the body's independence - even if only in the medium term - at the very beginning of the restructuring process.

The efficiency of the regulatory body, its degree of independence and financial autonomy and its ability to apply the regulations in the most transparent and equitable way possible, are all solid safeguards for potential investors wishing to participate in the sector's development. Indeed, without a competent, strong and independent regulatory body, there can be no hope of successful liberalization for the benefit of the population, since the role of that body is decisive in ensuring healthy and fair competition in the sector.

The model of regulatory body chosen, its characteristics and its scope depend to a large extent on the level of development of the infrastructures and of government policy in telecommunications and broadcasting, in which connection one must not forget the influence of the changing international telecommunication environment and the role played by ITU in disseminating information. The liberalization and independence of the regulatory body are not an end in themselves, but are a means of fostering the development of telecommunication infrastructures and services in a given country.

7
Recommendations

•
subregional or regional regulatory associations should be established;

•
the sharing of experiences between regulators, using ITU as an intermediary, should be stepped up;

•
decision-makers should be made aware of the need to ensure regulatory body autonomy and independence;

•
training programmes should include modules dealing with regulation, and particularly with the establishment of independent regulatory bodies;

•
staff with a traditional legal background should be introduced to and trained to handle the texts and new regulatory and legal framework governing the telecommunication sector;

•
guidelines on best practices for attaining financial autonomy of regulatory bodies should be established;

•
studies should be carried out on the impact of convergence on the independence of regulatory bodies.

_________________

______________
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