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Summary
The first step of the ambitious project to “review and update of SADC ICT policy and legal framework” agreed to during the Meeting of SADC Ministers responsible for Telecommunications, Post and ICT held in Namibia in 2009 was an assessment of SADC member states’ national ICT policies and legislations. The purpose of this was to identify best practices as well as gaps in the region. The second step of the review and update process  was to prepare a proposal for the broad evolution of the existing SADC ICT policy and legal framework starting with some immediate specific changes. 
This briefing note, therefore, combines the relevant aspects of the assessment of national ICT policies and legislations, interviews with stakeholders from SADC member states and benchmarks from other regional economic communities in Africa. Most importantly, this document summarises the proposed broad evolution of a new SADC Policy Framework on Convergence together with some specific changes to the existing SADC Protocol on Transport, Communications and Meteorology (hereafter Protocol on TCM), Telecommunications Policies in SADC and Telecommunication Bill Model for SADC 
1 Assessment of SADC policy and legal framework’s national implementation

The assessment of national ICT policies and regulations concluded with regard to the implementation of a regional harmonised framework that SADC member states appreciate the important role that ICT play in the development of their economies. This is seen in the new thrust the policy frameworks and legal regulatory frameworks are taking. The various countries are at different levels of developing ICT policy and legal regulatory frameworks.
Out of the ten countries assessed in the region it is apparent that they are being compelled to address the convergence of communications, broadcasting and internet services which are now commonly viewed as electronic communications services and networks. This necessitates the establishment of a regulatory system that provides a technology neutral and service neutral licensing regime. There is also recognition that there is a need to adopt a harmonised approach to regulation within the framework of the SADC protocol, policy guidelines and model legislation.

The following best practices can be drawn from the policy, legal and regulatory regimes prevailing in the region:
1.1 Independent regulatory authority

The frameworks emphasise the need to develop and adopt a legal and regulatory regime that strengthens the institution of the regulator and ensures its independence.
1.2 Licensing regime

The trend that is permeating in the regime is the establishment of a technology and service neutral licensing regime or a horizontal licensing framework
. This is being done to ensure that the converged services can be diffused through appropriate, effective and cheaper technologies. Furthermore, the licensing regimes being established seek to reduce regulatory burden through the introduction of competition which if done effectively can result in reduced price and quality of service regulation. 
The trend is also towards establishing ex-ante regulation whereby the expected regulatory conditions are presented by the regulator in advance. For instance the requirement to (1) publish an Interconnection Reference Offer (IRO); (2) provide minimum terms and conditions that should be reflected in an IRO or an interconnection agreement, (3) networks be unbundled so that an operator requiring interconnection only secures these network components he requires; (4) have the costs of network components and rates/tariffs to be cost based and costs to be based on forward looking principles; (5) the classification of services into wholesale and retail services; and (6) the definition of market categories and the designation of the dominant market power operator for each market segment
.

1.3 Management of scarce resources

The responsibility of managing and controlling the radio frequency spectrum, numbering plan and other resources has been left fully in the hands of the regulatory authorities with the responsible Ministries being mainly responsible for policy formulation.

1.4 Human resource development

The development of relevant expertise and skills is seen as a strategy of paramount importance. There is a general understanding that this can be achieved through greater budgetary commitments to training and education for the attendence at existing ICT policy and regulatory training programmes, the investigation of the need for Centres of Excellence and also integrating ICTs into the educational system.

1.5 Infrastructure security and cybersecurity

The importance of national security and the development of effective legislation to deal with issues of personal privacy, data protection and countering cybercrime is coming out as a critical requirement in the policy frameworks. 

1.6 E-strategies

The adoption of e-strategies and e-applications is of strategic importance to the member states and there are strategies that need to be implemented urgently to ensure accelerated social development especially in areas such as e-education, e-health, e-commerce etc.

1.7 Diffusion of services

There is also recognition that the internet is an integral part of convergence and services such as Voice over Internet Protocol (VoIP) cannot be prohibited anymore. The need to rapidly deploy the infrastructure belonging to utilities such as electricity, water, rail is seen as a possible solution towards easing infrastructure development challenges. The need to share network facilities has also been seen as a critical measure to reduce the cost of infrastructure development. 

1.8 Universal access / service fund

The major challenge with respect to universal service funds relates to implementation. This conclusion is made on the backdrop of the fact that almost all the legislation in the region captures this concept but very few of the funds are functional. There is a need to conduct cost-benefit anlyses, and investment decision impacts of such initiatives in relation to what they can achieve, explore ‘play’ alternatives to ‘pay’ (levies) and explore and recommend the best mechanism of operationalising the fund if they are found to be most effective.  
1.9 Multi-sectoral regulation

Most of the jurisdictions in the region have seen the value of combining the regulation of telecommunications and broadcasting under one regulator. This is another measure of reducing regulatory burden and avoiding the duplication of administrative and technical functions in resource constrained environments. Of note is the fact that some of the countries keep the two regulators separate mainly for political reasons. 

Whilst the region has made considerable strides in embracing convergence and ICTs, there are still challenges which militate against the member states achieving optimal policy and regulatory goals. These challenges relate to the (1) development of a robust infrastructure that supports broadband services; (2) lack of financial resources due to competing social obligations on the part of Governments; (3) reluctance by Governments to relinquish their shareholding in the incumbent fixed network operators and allow private participation; (4)  the slow pace of implementing policies and regulations to support the deployment of services, (5)  lack of human resources, there is a lot of movement of human capital from Government institutions and regulatory authorities to the private sector where there are more attractive incentives and remunerations, (6) cumbersome and bureaucratic processes for investment approvals.

From the foregoing assessment, the following recommendations arise:

· support of a horizontal licensing regime by the legal and regulatory environment should;

· urge member states to support a multi-sectoral regulatory framework whereby there is established one regulatory authority to regulate communications and broadcasting sector;   

· focus sector reforms on permitting full competition in response to convergence between broadcasting and communications is rapidly transforming the regulatory and policy environment;

· strengthen human resource capacity and ensure independence of regulatory authorities by enjoining ministries to establish appropriate institutional arrangements;

· reduce red-tape and bureaucratic investment rules and approval processes to attract investment in the sector

· increase the utilisation of excess capacity with other utilities such as electricity, water road and rail to increase deployment of electronic communications networks and services ;

· develop more robust mechanisms to operationalise universal access / service funds borrowing from the experiences of other regions’ economies and adapting the mechanisms to the regional context;

· encourage member states to implement to pro-actively develop and adopt policy, legal and regulatory frameworks in line with the most current regional reference framework as the information society is dynamic and technologies and services continueously evolve;
· foster genuine public-private partnerships;

· raise awareness amongst all stakeholders on the benefits of ICTs and involve them in policy, legal and regulatory framework development.       

2 Broad evolutions and specific changes to the existing SADC policy and legal framework
The broad evolutions and specific changes listed below is an overview with respect to changes foreseen as necessary in light of the assessment of national policies displayed above. This list of proposals contains the specific changes recommended as well as their rationale and motivation. Thereby, the issue of convergence is an aspect that motivates changes in other areas. Convergence is an ongoing process and is accelerating change in markets triggering modifications of the other policy documents. Convergence as a specific issue is today not summarised in a separate policy document within the SADC region therefore its challenges and opportunities will be captured in a new policy framework document. This document will serve as a reference for the integration of convergence in the SADC telecommunications policy as well as the model bill. 
The analysis is based on various documents
, such as those constituting the SADC ICT policy and legal framework but it also includes some further SADC policy guidelines. These documents were mainly developed by TRASA / CRASA, the telecommunications regulators’ association of Southern Africa and cover the period from 2000 to 2006. Furthermore, policy and legal frameworks from other regional economic communities were taken into account, such as the ICT policy framework as well as the model bill from the COMESA countries and also the ECOWAS supplementary acts
. Furthermore, sources regarding the legislation in specific countries where included in the analysis
.
2.1 Challenges and opportunities for SADC Policy Framework on Convergence

Convergence is a major motivation for updating the existing SADC ICT policy and legal framework. It is one of the areas in which the SADC region currently has not developed a common policy approach. As industry reorganises, policies and legislations need to recognise this evolution. A shared understanding among SADC member states of this tranformational changes once formulated wihtin its regional framework and constituting documents (Protocol on TCM, SADC Telecommunications Policy, Model Bill) would provide the region with a shared common vision to address the challenges of convergence and reap its potential benefits for economic development.

The first challenge in achieving this common understanding lies with definition of convergence. International comparison and benchmarking does not come up with such a universally accepted definition. From an economic and technical perspective convergence refers to the integration of different technologies into a common digital technology of information and communications that allows delivery of video, audio, text, graphics, data and other content. Different industries like broadcasting and telecommunications have evolved in parallel to the development of the Internet. The new digital technologies now allow both for traditional and new communication services to be provided over many different networks. This whole process of integrating infrastructure, service and content provision, and end user equipment is denoted as convergence.
As market convergence occurs, companies are no longer limited to original markets such as telecom operators to voice or cable companies to TV. This leads to a situation, where regulatory frameworks, which were traditionally designed for markets with clear functional differentiations between services and infrastructure, cannot fully cope with the changing requirements of industry. In order to support countries' economic growth, telecom regulation at national level must therefore be dynamic and responsive to evolving conditions. With regard to the implementation of regulating convergence, there exist in general three major approaches:

· Legislative approach with the implementation of a new legal framework

· Regulatory approach through incremental adaptation of past rules and regulations rather than fundamental redesign of existing legal regimes

· Self-regulation approach, without intervention of the administration.

The clear advantages of a legislative approach are that it is transparent, removes the legal constraints of existing laws and offers the possibilities to eliminate contradictions and inconsistencies. Thus, such an approach implemented on regional level contributes to harmonisation and supports compliance by national administrations. 
Based on this initial assessment, the new regulatory framework shall focus on the following aspects. 

· Technology and service neutrality: In a converging environment, the possibility to transport different services via different technologies and infrastructures calls for technology and service neutrality, which also needs to be reflected in the licensing policy approach.
· Content: As content is provided by different sectors, the laws and regulations from these sectors have to be streamlined in a converged framework. This raises the question of whether the country’s legal framework contains the necessary legislation to support an ICT environment (e.g., intellectual property laws, computer crime, electronic transactions, data privacy and security).

· Institutions: A convergent approach leads to the question of which institutions shall be responsible for the execution of the new framework(s). This may be done by separated organisations that have to coordinate their approach closely or by one single merged multi-utility regulatory authority. In the SADC member states the assessment report shows that the establishment of converged authorities is further advanced than the development of converged ICT policies. 
· Bottlenecks and aspects of telecommunications regulation are mainly to be found in the areas of (1) market entry and licensing, (2) interconnection / interoperability and access to networks including network unbundling, access and to content, (3) access to frequency spectrum, (4) pricing, (5) universal service/access, (6) standards, (7) network security / robustness, and (8) converged numbering.
· Licensing: Modifications to regulations have focused mainly on reducing market-entry requirements for new technologies by introducing a simpler and technology-neutral licensing regime. In the area of spectrum management, the concept of technology and service neutrality is being proposed, as well as spectrum trading and in-band migration, to allow the more flexible introduction of new services and obtain a more efficient use of the spectrum. Interconnection practices are also shifting and concepts are being implemented such as “access” and “capacity based interconnection”.

· Consumer interests: In an environment characterised by competition and enhanced technological capabilities with respect to the processing and storage of data, a large number of options for products and tariffs and a variety of charging and payment methods, consumer rights remain an important topic to be covered by the ICT policy with respect to the security of their personal data as well as for ensuring consumer rights towards operators and service providers.
· Mediation: The implementation of the new regime shall be a transparent process and shall respond to the needs of the actors in the market. This covers issues like standardised consultation processes including publication of consultation documents, deadline and format for responses.
· Competition and investment: A new converged legal framework shall continue to support full competition and encourage investments in the relevant sectors. In this respect, investments to facilitate broadband (for the transmission of voice, data, video, content) will play a crucial role. Thereby, backbone transport is a critical requirement.

2.2 Broad evolutions proposed for the Protocol on Transport, Communication, and Meterorology

With respect to the now outdated TCM protocol, the following changes are proposed in chapter 10 referring to telecommunications. 
· Article 10.1 regarding the objectives would have to be updated and should encompass some new elements such as considering (1) how to foster further investment into the market, (2) how to encourage the diversity of telecommunications and multimedia services, (3) how to take advantage of convergence of e.g. networks, content and services, and (4) how to support the overall economic and social development of each country and the SADC region as a whole.

· Article 10.2 deals with telecommunications policy and its focus needs to be put upon the management of a more competitive market.
· Article 10.3 deals with universal service in more detail and does not require much change with respect to the level contained in the TCM protocol. However, with respect to more detailed policies and the implementation of universal service/universal access concepts, additional provisions and new legislation are required.
· Article 10.4 on broadcasting needs to be further developed with respect to a stronger integration of telecommunications and broadcasting (“convergence”). 

· Article 10.5 deals with network provision and maintenance and needs to be updated and streamlined. With respect to the development of the region this topic should also take into consideration the network interoperability and network integrity throughout the SADC member states.

· Article 10.6 deals with regional co-operation. Experience in the region and from other jurisdictions suggests that joint approaches to further policy making and harmonisation should be further intensified. The TCM protocol should therefore reiterate the member states’ intention for such harmonisation. 
· Article 10.7 deals with the regulatory framework. There is a need to add policy elements relevant to a more open market such as licensing and market entry, access and interconnection, tariff regulation for retail and wholesale services, the management of scarce resources etc. This reflects the technical and competitive development over the last 10 years.

· Article 10.8 identifies the responsibilities of national regulatory bodies. Some issues have progressively developed over the past decade and there are some changes that need to be introduced such as the role of the regulator, the functionality of dealing with convergence issues, a higher relevance of competition issues. Another aspect to conisder would be the relation between sectoral regualtion and competition law.

· Article 10.9 refers to technical standards. It is recommended that references to the international standards which may overrule the national/regional developments shall be added.

· Article 10.10 on human resource development is important in sectors which are crucial for a country’s development. Working in a regulated, competitive environment requires specialised know-how on all sides (incumbents, new entrants, policy makers, regulators etc.). The availability of local know-how in these areas is key to effective implementation of policies. 
· Article 10.11 relating international co-operation requires refinement of its wording and the addition of a new sub-paragraph, which deals with the common initiatives towards regional and continental harmonisation. This new sub-paragraph should cover collection and publication of market data to undertake benchmarking and the exchange of information for the purpose of planning, monitoring and evaluation of regulatory reform and policy implmentation.
2.3 Broad evolutions proposed for the Telecommunications Policies for SADC 

The objective has been to identify broad evolutions in light of the available information that was collected from benchmarking countries and other regional economic communities and to propose the resulting changes to the current policy document.

· The general objective of the revised ICT or converged policy should be reflected in the preamble. Furthermore, the policy document contains an introduction and a first part refering to problems and objectives. These two parts would also have to be substantially revised.

· Looking at the documents prepared in other regional economic communities, one can identify the following objectives and actions for the SADC countries: (a) an enabling policy, legal and regulatory framework; (b) fostering of research and development in ICTs; (c) supporting investment capacity of network and service providers; (d) managing technology challenges; (e) removal of barriers to entry to new market entrants and management of competition; (f) baselining the current knowledge basis and further development of skills in ICTs; (g) affordability of services for users; (h) universal access/service; (i) awareness of literacy of population and potential users as a factor impacting interest in technologies and potential usage; (j) human resources development (with the reservations mentioned above); (k) mainstreaming of gender and other empowerment issues to ensure inclusivity, internalisation, participation and achievement of the right to communicate by all; (l) effective participation in regional and global e‑governance; (m) creating an attractive business environment for a sustainable development of the ICT sector and (n) developing a policy framework for information (systems) security. Although all these items are not objectives in themselves, but partly also driving factors, a policy objective compilation of relevant issues comprising all these items would be helpful also for the SADC member states. 

· Where the objectives are modified, the strategies for achieving the policy objectives need to be amended as well. The overall functions of the government, the policy responsibility as well as capacity building will need to be revised in light of the sector development. In the meantime many more detailed provisions have become relevant such as the role of the regulator to develop of a long term vision for the market in terms of allocation resources such as spectrum, the integration of issues of common relevance for the broadcasting in telecommunications sector and the resolution of disputes.
· Some of the regulatory issues contained in the check lists need to be expanded. Such additions should refer to the issues of investment, competition, interconnection, tariff policies, consultation and international participation. All these issues have gained in relevance of the last years. However, the appropriateness of checklists in such policy document should be discussed. 

· Section 2.6 needs to address the issue of what the roles of the different players are and what the private sector is expected to perform. 

· In part 3 of the policy document the issues that are addressed (from universal access  and service to regional and international participation) all remain relevant and important for the future, however that some new issues have emerged which need to be addressed which are (1) access topics which go beyond current interconnection regulation, (2) number portability (3) rights of way, (4) dispute resolution mechanisms, (5) consumer protection and user rights, (6) data protection, (7) broadcasting issues in order to fulfil the goal of convergence. 

It is proposed that these items are added to the list of principles in part 3 and furthermore that the items that are already listed there are updated.

2.4 Broad evolutions proposed for the Telecommunication Model Bill for SADC
The model bill has to be treated in a similar way to the ICT policy to align them. Therfore the following is proposed:
· Part I: The definitions need to encompass exhaustively all relevant terms that are used in the bill and which are used in the market today. Therefore, the list of definitions needs to be updated.

· Part II: It is important to ensure the independence of the regulatory authority and its accountability through the transparency of its processes and decisions. Therefore, the model bill should continue to give clear guidance to member states as to the criteria and processes to fulfil with respect to the nomination of independent decision makers and the financial autonomy of national regulatory authorities.

· Part III: An update will be necessary in order to reflect upon the items that have been upated in the SADC policies. In part 2 of the regional policy, issues like the role of government, the role of the regulator and thereby with specific details of its missions, its functions, the check-list of its activities, its structure, its composition are addressed. Changes implemented should also be reflected in part III of the Model Bill.
· Part V: In this part, dealing with the licensing of telecommunications service providers, it is proposed that changes are introduced in order to facilitate market entry and to contribute to a competitive market. Restrictions for market entry should be removed or at least loosened in order to allow market entry with a less strict regime (such as e.g. general authorisation, unified licensing or other forms) and thus to allow a new set of operators and service providers to enter the market. Where scarce resources are required (such as spectrum and partly also numbering and rights of way) certain rules and provisions may be necessary to organise market entry. Managed competition should remain possible.

· Part VI: The main point here is the duties of public telecommunications service providers. It is important to have a general list of rules and obligations that apply to operators and service providers that enter the market. A differentiation between different kinds of operators and service providers is missing. The original model bill lacks differentiation between companies with significant market power and others with usually new entrants among them. Companies with significant market power that have the possibility to influence market developments to a certain extent by their behaviour need to be regulated in a stricter sense by asymmetric regulation based on a finding of significant market power (SMP). Therefore, it is recommended to differentiate the provisions in this part.

· Part VII: This part deals with additional powers and responsibilities of the authority regarding equipment, standard and type approval and inspection. The section needs to be updated in light of international developments, especially work in standardisation bodies.

· Part VIII: The management of radio frequency spectrum requires greater strategic planning in order to develop a spectrum strategy and spectrum plans. Also the definition of standard procedures for the allocation of spectrum will be necessary. While the decision which allocation procedure to use should be left to the individual regulator guidelines should be developed for the authority on how to address such issues. This also should encompass procedures on how to consult with stakeholders. 
· Part IX: The issue of access to and of use of public and private property is addressed in this part. This is the issue of rights of way which is not reflected in the policy document, but is covered in the model bill. It will have to be updated also in light of international developments.

· Part X: This part deals with offences, penalties and enforcements. With respect to this part, such provisions are standard elements of telecommunications bills around the world and need to be updated in light of technical and commercial developments. 

· Part XI: Regarding the restructuring of the national operator this part should reflect market developments since 1998.

These proposals and suggestions were presented and discussed at the SADC technical meeting of Sub-Sectoral Committee on Communications, ICT and Postal held in Johannesburg from 8 to 10 March 2010. They will be observed and integrated into a full report on broad evolutions and specific changes and furthermore be detailed in drafts of 

· the new SADC ICT Convergence Policy,

· the revised article 10 of the TCM protocol, 

· the revised SADC Regional ICT Policy and

· the revised SADC ICT Model Bill.

These draft documents shall be presented for finalisation and validation at a workshop with policy makers and regulators to be held at the beginning of April to present final versions for adoption at the next SADC ICT Ministerial Meeting in Angola from 10 to 13 May 2010.
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� Horizontal licensing refers to technology and service neutral licensing as opposed to vertical licensing which is service and technology specific, such as GSM licensing for mobile services, ISP authorisation for internet access services. Horinzontal licensing emerged as a response to a market structure evolution from vertically integrated operators to horizontal service provision as a result of convergence of services and applications across historically distinct platforms like broadcasting and telecommunications, and within these, such as fixed and mobile. 


� It does however require complex access regulation around cost based interconnection and facilities for new entrants and market definitions for the determination of significant market power, which require considerable capacity and competency. Though once this is determined there is the potential for less regulatory intervention in competitive markets.


� 	See � HYPERLINK "http://www.itu.int/ITU-D/projects/ITU_EC_ACP/hipssa/documents-sadc.html" ��http://www.itu.int/ITU-D/projects/ITU_EC_ACP/hipssa/documents-sadc.html�. Furthermore, on specific items documents e.g. from the CRASA workshop on convergence have been assessed, see � HYPERLINK "http://www.crasa.org/conver_wks.htm" ��http://www.crasa.org/conver_wks.htm�. Also the country specific status documented at � HYPERLINK "http://www.crasa.org/ 10agm.htm" ��http://www.crasa.org/ 10agm.htm� has been analysed.


� 	With respect to ECOWAS, the following documents were analysed: (a) the supplementary act of the management of radio-frequencies spectrum (2007), (b) the supplementary act of the harmonisation of policies of the regulatory framework for the information in communication technology sector (2007), (c) the supplementary act on access and interconnection in respect of ICT sector networks and services (2007), (d) the supplementary act on the legal regime applicable to network operators and service providers (2007), (e) the supplementary act on numbering plan management (2007), (f) supplementary act on universal access/service (2007).


� 	E.g. the legislation mentioned at � HYPERLINK "http://www.researchictafrica.net/index.php/browse-resources" ��http://www.researchictafrica.net/index.php/browse-resources� containing the telecommunications acts and other relevant legislation.
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