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1
Introduction

1
The Ad Hoc Group on Review of the International Telecommunication Regulations (ITR) met four times under the chairmanship of Ms Valerie D’Costa (Singapore). The Group’s Terms of Reference are contained in Annex 1 to this document.

2
General discussion on review of the ITR
1
There is broad agreement that the ITR are either obsolete or that they duplicate provisions in other instruments. All participants acknowledged that the environment today differs greatly from that which prevailed in 1988, when the ITR were negotiated. The relative roles of the government and private sector have changed significantly. Technologies and service offerings have evolved. Most countries have moved to pro-competitive markets and regulatory regimes. Some of these countries subscribe to the belief that the market should be allowed to operate as free from regulatory intervention as possible. Countries also have assumed international obligations to open their markets to competition. 
2
In light of this new environment, almost all participants believe that reviewing the ITR is a good idea with a view to addressing and rectifying this obsolescence and duplication. 
3
However, one view was expressed that the Ad Hoc Group ought not to dismiss the possibility that a review may lead ITU Members to decide to simply leave the ITR as they are today rather than to take any action to amend them.
4
As work progressed, the Ad Hoc Group recognized that its discussions on reviewing the ITR comprised two distinct elements: addressing the relevance of the existing provisions of the ITR and considering the need to add new provisions to the ITR.

3
Addressing the relevance of the existing ITR provisions
1
Many participants of the Ad Hoc Group expressed a strong desire to “spring-clean” the existing provisions of the ITR. It was suggested that outdated or duplicative provisions be deleted. Provisions that relate to the service and operational requirements of industry could become ITU-T Recommendations.
2
Furthermore, provisions that ITU Members agreed should remain treaty-level text could be moved to the CV or CS. Proponents said this approach offered flexibility, since the CV and CS are reviewed and updated every four years at plenipotentiary conferences. (Others doubted whether revision at four-year intervals offered real flexibility.)
3
By and large, there was agreement that this “spring-cleaning” of existing provisions of the ITR was a good idea.
4
Considering the need to add new provisions to the ITR
1
Once this “spring-cleaning” exercise was done, some participants saw no reason to retain the ITR in any shape or form. They suggested that the ITR could then be abrogated.
2
Others disagreed strongly with this suggestion, stating that after “spring-cleaning”, there still remained a need for stand-alone ITR with binding force, which addressed more current issues and which can be regularly revised and updated. These participants spoke of the need to address the regulatory challenges posed by new technologies and services. No international regulatory frameworks exist to govern and guide ITU Members’ relationships with one another on these sorts of issues and they believed the ITR should provide this framework.
3
Participants who were sceptical of the need to add new provisions to the ITR spoke of the need for flexibility in today’s environment, since technology and services are constantly evolving. ITR provisions would certainly have to be technology-neutral and the regulatory approach light-touch and proportionate. Given the fact that the existing ITR have not been amended for 14 years, they doubted if this instrument could provide this much-needed flexibility and responsiveness. These participants also noted that it would be imperative to ensure that any such new provisions in the ITR do not conflict with other international treaty obligations countries would have.
4
Those participants who spoke in favour of adopting new provisions in the ITR agreed that these provisions would have to be flexible, pro-competitive and reflective of today’s market realities. They agreed that the ITR ought not to regulate for regulation’s sake. They ought not to pre-emptively regulate emerging services and technologies or stifle innovation and technological development. They agreed that any consideration of what new provisions the ITR could include would have to be carefully considered and highly focused. The ITR should not address anything and everything and should only cover those issues which ITU Members believe are of immediate and pressing concern.

5
The Way Forward: Continue a Review of the ITR

1.
The Ad-hoc Group had intense discussion on what decision PP02 should take on ITR review as well as the timeframe for such action. It was agreed that PP02 should authorise a review of the ITR. This review should have two distinct elements: 

a) Reviewing existing provisions of the ITR with a view to deleting outdated or duplicative text and assessing whether some of the provisions were better placed as ITU-T Recommendations or as provisions of the CS/CV; and

b) Considering whether to adopt new provisions at the treaty level in the form of a new ITR 

2
There was agreement that it was important to undertake the review of existing provisions as soon as possible. This was not only because of their irrelevance but also because it reflects poorly on the ITU to have such an outdated treaty-level instrument still in force. However, there was no consensus on whether brand new provisions should be adopted. Members agreed that more discussion was needed during the review process to ascertain whether new provisions were really necessary, and if so, whether they had to take the form of an ITR or whether another treaty-level instrument could be appropriate to use.
6
What Review Mechanism should be used?

1
Members disagreed on the way to organise efforts to conduct this review. Roughly half the participants were in favour of having a Working Group of Council undertake the review, citing the necessity of high-level guidance where the amendment of treaty texts are concerned. Although expert level participation was necessary, they were of the view that the adoption of new provisions to the ITR involved a combination of policy, regulatory and technical expertise which Council was in a best position to provide. 

2
The other half of the Group was firmly against Council oversight of the process. Their arguments centred on the slow progress which an already overburdened Council could make on the matter as well as the possibility for political agendas to hijack the process and to dismiss the hard work of experts. They favoured having the Sectors drive the process. An Inter-Sector Coordinating Group could coordinate the input of the ITU-T, R and D Study Groups and could provide regular updates to Council. These participants pointed out the benefits of a flexible, bottom-up approach of getting input and ideas from technical experts, noting that this was how the present ITR were initiated. 

3
No consensus could be reached. However, proponents of both approaches agreed on the importance of full participation by Member States and Sector Members in the review process, and of the necessity for active contributions from participants to drive the process forward. They also seemed to agree that the WTSA in 2004 offered a useful opportunity for some provisions of the ITR to be reflected in the form of ITU-T Recommendations, and that WTSA04 should be built in as a key milestone of the review process.

7
Should a WCIT be held?

1
Those who advocated that PP02 should decide to convene a WCIT spoke of the certainty and momentum this would give to the review efforts. They were keen to ensure that the review did not result in deadlock or simply go nowhere. Others believed that it was premature to speak of holding a WCIT because substantively, it was still unclear what new issues could be incorporated into a new ITR. It would also be expensive to hold such a meeting. 

2
Discussion was also held on possible timeframes for such a WCIT as well as whether legally it was possible for a PP to amend the ITR instead of a WCIT and whether WTSA could make recommendations to PP on amending the ITR instead of Council. 

3
The Ad-hoc Group agreed to recommend that a WCIT may be convened in Geneva in either 2007 or 2008, but that such a decision should be subject to confirmation by PP06, which would have the benefit of studying the findings of the review process. Some members urged the Ad-hoc Group not to presume that a WCIT would, in fact be needed to amend the ITR. They said that PP06 could well undertake the effort itself. Other options such as a short WCIT held back to back with PP06 should also be studied. The review process would be an evolutionary journey, and the Ad-hoc Group ought not to prejudge the final destination of a WCIT, if equally efficient and more cost-effective alternatives presented themselves.
8
Legal and financial implications 

1
It should be noted that the legal and financial implications of the convening of a WCIT and of the involvement of bodies such as PP or WTSA in a review of the ITR were not studied. For example, the power of PP06 to abrogate or amend the ITR was not clear to some participants.
A draft resolution on the review of the ITR was developed by the Ad-hoc Group for consideration by Committee 5. It is attached as Annex 2. It authorises a review of the ITR and provides for the holding of a WCIT in 2007/2008, subject to confirmation by PP06. However, it leaves open whether the review process should be undertaken by a Working Group of Council or by an Inter-Sector Coordinating Group. Both alternatives are therefore reflected. 


Valerie A. D’COSTA

Chairperson

Annexes: 1 & 2 

annex 1

TERMS OF REFERENCE OF THE AD HOC GROUP OF COMMITTEE 5 ON REVIEW OF THE INTERNATIONAL TELECOMMUNICATION REGULATIONS (ITR)

The Ad Hoc Group shall consider all related proposals submitted by Member States on the issue of review of the International Telecommunication Regulations (ITR) and coordinate these proposals with a view to forming a consensus proposal for Committee 5 to consider. Any such consensus proposal shall set out short-, medium- and long-term courses of action open to Committee 5. 

The Ad Hoc Group shall meet as many times as it considers appropriate but shall not be convened while Committee 5 is in progress. 

Participation in the Ad Hoc Group is limited to Member States and their delegations.

The Ad Hoc Group shall not discuss financial issues in detail, other than to note the financial implications of each of the proposals it studies.

ANNEX 2

Draft  RESOLUTION  [XX]  (Marrakesh, 2002)

Review of International Telecommunication Regulations

The Plenipotentiary Conference of the International Telecommunication Union (Marrakech, 2002),

considering

a)
that the International Telecommunication Regulations (ITRs) were last amended in Melbourne in 1988, since when the pace and effects of change in the telecommunications industry has resulted in the ITRs becoming increasingly irrelevant or difficult for Member States to enforce;

b)
that Resolution 79 (Minneapolis, 1998) instructed the ITU Secretary-General, in consultation with the Director of TSB and a balanced group of appropriate experts (the Expert Group), to advise the Council on any action that the Union should take in relation to the International Telecommunication Regulations (ITRs), and to report to the next plenipotentiary conference;

c)
that the review by the Expert Group did not reach a consensus but put forward four options for further consideration:

(
the possible termination of the existing ITRs, to be achieved through integration of the relevant provisions into the ITU Constitution, Convention or other instruments such as Recommendations (which could include descriptions of alternative approaches), Resolutions and MoUs or otherwise;

(
the modification of the ITRs, with a detailed update of the existing provisions, with a view to keeping the ITRs as a treaty level text;

(
detailed proposals explaining why there is a need to defer determinations on whether to review and modify the ITRs;

(
proposals for new areas of regulation to enable further development and determination as to which were really appropriate for an inter-governmental treaty level regulatory agreement,

d) that Resolution 79 (Minneapolis, 1998) also invited this conference to "consider convening, at an appropriate date, a competent conference to revise the International Telecommunication Regulations"; 

e)
that the ITU strategic plan for 1999-2003 proposed that action be taken to decide on the need to review the International Telecommunication Regulations (ITRs) in order to take account of developments in the telecommunication environment
 believing 

a) that in order for the Union to maintain its effectiveness as the pre-eminent competent and cooperative body in global telecommunications, the Union must continue to demonstrate its capacity to respond adequately to the rapidly changing telecommunication environment;

b) that it is important to ensure that the International Telecommunication Regulations are revised and updated in a timely manner in order to facilitate cooperation and coordination among Member States and to accurately reflect the relations between Member States, Sector Members, administrations and recognized operating agencies,


Resolves

That the Union should continue a process of reviewing the ITR;

That a WCIT be convened at the headquarters of the Union in the year 2007/2008, conditional upon a final decision to be taken by PP06, on the basis of the recommendations arising from this process of review.

Option 1


[Instructs the Secretary-General to

a) establish an Inter-Sector Coordination Group (ICG) open to all Member States and Sector Members, to coordinate the preparations for a review of the ITR

b) The ICG should provide progress reports to each Council meeting and Advisory Groups/Boards of the Sectors

c) The ICG shall take the results of the work carried out under Res 79 (Minneapolis, 1998) and all contributions to PP-02 on the issue as base reference documents

d) The ICG shall have two distinct tasks, namely

1. to review the existing provisions of the ITR with a view to deleting outdated or duplicative provisions, assessing whether some of these provisions are better placed as ITU-T Recommendations or provisions of the CV/CS

2. to consider whether new provisions should be adopted at the treaty level, whether in the form of ITR or otherwise

e) The ICG may propose to WTSA-04 the adoption of any appropriate recommendations arising from the preparatory studies

f) A report of the ICG shall be submitted to PP06, including any proposals for PP06’s consideration]

Option 2


[resolves to instruct the Additional Session of Council 2002 in Marrakech

to establish a Working Group open to all Member States and Sector Members, including appropriate legal, regulatory and technical experts, with the following terms of reference:

i) to study the ITRs and prepare recommendations on which provisions, if any, should be terminated, retained, transferred to provisions of the Constitution or Convention, or embodied in an ITU Recommendation(s);

ii) to prepare recommendations of required draft texts for amending the Constitution and Convention, if deemed appropriate;

iii) to consider whether there is a need for new provisions in ITRs, which should be dealt with at a World Conference on International Telecommunications;

iv) to identify new issues, if any, that may be embodied in ITU Recommendations; 

v) to refer to the relevant ITU Study Groups recommendations on the type of issues as identified in (i) and (iv) that could form the basis of ITU Recommendations which could be transmitted, as necessary, to the competent assembly for appropriate action; and

vi) to report to Council annually on its progress with respect to the issues referred to above.



further instructs the Council


to prepare a report at its 2005 session to be transmitted to Member States and the Plenipotentiary Conference of 2006 on recommendations as to which treaty changes, if any, are appropriate, as well as on whether there is a need to convene a World Conference on International Telecommunications.]



invites 


the World Telecommunication Standardization Assembly, 2004, to take appropriate action on the draft Recommendations referred to it in accordance with this resolution;



urges

Member States and Sector members to contribute actively to this process of review of the ITR.

_____________________

