March 31, 2000





Expert Group on International Telecommunication Regulations


Further Contribution of Herbert E. Marks





	The draft papers for the report of the Expert Group suffer from the following major infirmities.





The drafts ignore the fact that the development of telecommunications would not be deterred if there is a deferral of consideration of the ITRs, or that the national regulatory regimes themselves are in a state of flux making drafting revisions of dubious value.





The drafts do not make it clear that there is a substantial question as to the need for the ITRs to regulate the conduct of operators, as noted by Ms. Lambert and Mr. Liesing.





The drafts demonstrate a bias toward traditional forms of international regulation, rather than suggesting processes whereby the ITU can, through colloquia or Study Group work, present the alternatives available, including especially those being deployed in liberalized regulatory environments and/or resulting from the WTO’s telecommunications regime.





The draft of Working Group B inappropriately suggests either that a number of regulatory issues have been considered by the Expert Group, which they have not, or that they are appropriate for consideration as regulatory options, which they are not.





Time and resources could best be allocated to educating Member States and Sector Members on the regulatory options which will better accommodate the variety of regulatory regimes, the changing patterns of national regulation and the evolving structure of telecommunications markets.





Accordingly, as described more fully in the attached detailed comments, the Working Group draft reports should be significantly altered and any Export Group Report should be similarly adjusted.








						Herbert E. Marks


�



Expert Group on International Telecommunication Regulations


Attachment to the Further Contribution of Herbert E. Marks (U.S.) (Detailed Comments)





	The following are Detailed Comments on the draft papers submitted by the Mediators of Working Group A and Working Group B, and related submissions.





Report.





Option 4 (Defer Action).  The benefits of deferring all action with respect to the ITRs, including the absence of any serious problems from such deferral, have been addressed at length in my initial contribution, which included an appendix describing the proliferation of global telecommunications services and facilities.  The basic thrust of the contribution is that national regulatory regimes will continue to change for a number of years and the consideration of the disposition of the ITRs should be deferred accordingly.  This deferral is supported by the absence of any demonstration of harm that would arise from the deferral.  The analyses supporting Option 4 are not addressed in any of the Working Group papers.





It is appropriate that this option be presented to the Secretary General.  Accordingly, it is requested that Option 4 be identified in the Report, and the supporting contribution be attached.  Option 4 was also supported by Mr. Filyushin (Russia).  See also, Comments of Mr. Rouxeville (France) on the issue of deferral of any action to create new ITRs.





Other Options.  It is recognized that the current situation is not elegant.  For example, it is recognized by many that it is inappropriate to have a treaty governing the relationship between commercial undertakings, whether these commercial undertaking are, or are not, owned by Member States.  It may well be that the standards for such relationships, if any, are best addressed through Recommendations, through educational fora, or through specialized expert groups.  The other options espoused suggest going forward with some action before the proponents are prepared to take action that is dispositive of all issues.  This is likely to lead to confusion or premature determinations.  For example, were one to eliminate some provision of the ITRs by integration, but without deleting others, the confusion as to their necessity would still remain.  See Draft Summary Report of Working Group A at 3.





Working Group A Paper. (Mr. Samarajiva)





Overview.  The thrust of the Paper appears to be that there is disagreement over the need for ITRs, or at least significant portions thereof, e.g., Articles 2.3 and 6 as treaty mandates.  Accordingly, this suggests that rather than proceeding to dispose of portions of the ITRs, the better approach would be to undertake discussions of the ITRs.  The WTPF is suggested as a forum.  Without necessarily agreeing with proposals to replace (as opposed to remove) certain portions of the ITRs, it is possible to see the merit in this approach.  ITU Member States and Sector Members could usefully employ the period between now and the next Plenipotentiary (2002) to study the changing regulatory regimes and changes in the global telecommunications market.  This would permit an informed determination at PPO2 as to whether to convene a conference to address the ITRs, or to further defer such convocation, if, for example, there are already significant changes in regulatory regimes are still pending and there is no harm in such further deferral.





Specific Comments on the Text.





Contrary to the assertion at Section 4 of the Paper, the Council is not the appropriate forum for amending the Constitution.  Article 55 of the Constitution deals with the procedure for amendment and it is contemplated that such amendments be done at the Plenipotentiary Conference.





The suggestion, at Section 4 of the Paper, that CS Article 25 needs to be amended assumes that there is a continuing need for the ITRs.  It is possible that after timely consideration, some provisions of the current ITRs could be lodged in the CS or CV and others eliminated.  Thus, there might be no need to amend Article 25, except as necessary there and elsewhere to delete references to the ITRs.





The suggestion that there is need for a forum (including colloquia) to discuss telecommunications regulatory regimes is well taken.  All Member States would benefit from further education on developments in telecommunications markets and the options for facilitating the development of telecommunications facilities and services.  Indeed, such education is likely to show the benefits of regulatory forbearance and for changing traditional modes of regulation.  At a minimum, such educational programs would provide information on the options available in the rapidly changing market and regulatory arena.





Working Group B Paper (Mr. Thwaites).





Overview.  The portion of Mr. Thwaites’ Paper that analyzes the various provisions of the ITRs and their relationship to the CS/CV is very useful.  At the appropriate time, this effort will be very useful in determination of the dispositions of the ITRs.  In the interim, it will be very useful in any discussion of the ITRs.





Specific Comments on the Text.





The comment in the Mediator’s Note suggesting, in effect, that many now believe Member States need not undertake direct responsibility for telecommunications business arrangements does reflect a prevalent view, and a view that is likely to become more widespread.  This reflects changes in the market, and is reinforced by the increasing implementation of the WTO’s telecommunications regime and changing views about the role of government generally.  It would be useful to develop more educational programs concerning such changes, new regulatory options, and the WTO’s telecommunications regime.  Such educational activities and their attendant discussion should precede decisions about changes in the ITRs or the development of guidelines (e.g., Recommendations or other listing of options).





The Paper, at “Revision Proposals” and “Revision proposals – regulators for,” lists matters for further consideration.  This listing is a matter of concern.  There was no discussion of these items by the Expert Group, let alone whether any given item was an appropriate subject matter for ITU consideration, and if so, what form such attention should take.  Thus, it should not appear that the Expert Group agreed on the list, or even considered the list.  Of particular concern is the caption “regulations for.”  The latter listing runs the risk of conveying the erroneous impression that the Expert Group considered the issue, for example, of “Internet” regulation.  Conveying such an impression would be singularly inappropriate.  Moreover, and in addition to these procedural concerns, such an expansive list of areas for consideration as of regulatory interest will most surely invite very strong opposition, quite likely including that of the United States.  Accordingly, it is requested that the lists be deleted.





Working Group B Paper (Mr. Matsudaira).





Overview.  The Paper addresses accounting rates and recommends that SG3 look at the issue of the disposition of Appendix 1, if Article 6 of the ITRs is converted from a treaty provision to a Recommendation.  It would certainly be appropriate for SG3, or colloquia, to study the role of accounting rates, in light of changes in national regulatory regimes.  It would be useful to have such a study over the next 3-5 years as the market evolves and the WTO-inspired regulatory changes are implemented.  Such a study would provide a valuable source of information when it comes time to address the ITRs in a comprehensive manner.  The appropriate output from such a study is discussed below.





Specific Comment on the Text.





The Paper at 1.1 correctly captures some of the changes in the international telecommunications markets.





The Paper at 1.3 states that traditional accounting rate relationships still govern “a great majority of worldwide international telephone traffic.”  I do not have the specific figures, but suspect that if such “majority” is still so subject, that it need not be.  Rather, I suspect that a “great majority” need not be subject to such regime.  Additional information on this subject would be useful.





The Paper, at 2.1, in my view, correctly concludes that Article 6 and Appendix 1 should no longer be in “international treaty status regulations.”  This would suggest that the ITU, through SG3 or otherwise, could study and publish options for inter-provider arrangements.  This would assist all countries in understanding the options available.  The approach should not be to institutionalize Appendix 1 as a norm.  Rather, a better goal would be to produce a variety of formats for the exchange of traffic, as examples.  This would be an educational process describing the options that exist in the various relationships.  Such an approach would better accommodate a world where there has been a will to continue to be a lot of change.  This format would also provide assistance on what to expect, and how to cope in or with market economics when these are the norm or are encountered.





Conclusion.





The ITU, including the Member States and Sector Members, could best use their resources during this period for education and exchanges of information on the changes in telecommunications and telecommunication regulation.





The time to address the ITRs is after such education has taken place and regulatory regimes are more stable.





Let me take this occasion to express my appreciation for having the opportunity of working with the Expert Group, and particularly to the Chairman, and the mediators for their special efforts.





I should be pleased to respond to any questions about this contribution to the work of the Expert Group.
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