ECTA comments on NGN public policy
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ECTA, the European Competitive Telecommunications Association, is a trade association representing over 150 EU communications companies, delivering innovation, competition and choice to Europe’s businesses and citizens.
Commissioner Reding posed the question in September whether a “NGN moratorium” would make good public policy and promote investment.  ECTA and its member companies believe the opposite would be the case, and that moves at national level to implement such a policy already (notably in Germany) are directly damaging investment confidence and holding back the emergence of effective infrastructure based competition.

The cause for concern is that a NGN moratorium is a radical switch away from the policy of promoting competition and choice for consumers, and an abdication of the predictable, competition-law and economics-based existing framework on which market entrants have based their investments.  At the same time, it offers consumers the unattractive prospect of paying monopoly prices not only for any new services (if offered) provided over regulation-exempt infrastructure, but also for the many existing services (voice, data, Internet access, television) that NGNs will mainly be used for.

This is clearly a major distortion of investment incentives that policy makers should not entertain.  Moreover, policy makers need to ask themselves whether a 21st Century monopolist will deliver more growth and innovation than did their equivalents in the previous centuries?

In practice, a NGN moratorium offers “investment certainty” to no one: clearly not to access seekers which face the prospect of withdrawal of essential inputs on which their businesses rely, but also not to incumbents that cannot expect policy makers to stick to a moratorium in the face of rapidly declining consumer choice.

ECTA believes that the Commission needs to hold to the technologically and competitively neutral pro-investment policy that is currently in place and leading now to substantial progress up the “ladder of investment” by entrants and driving incumbents to invest as well
.  This paper represents a contribution to the public policy debate.  We have provided separately more detailed recommendations for regulators.

What are NGNs?

There are two types of network deployment that currently enjoy the title of NGN:

· The first is the deployment of fibre into the local loop, either to the incumbent’s street cabinet (+/- max 1km from the customer premises) in conjunction with VDSL(2) deployment or the deployment of fibre all the way to customer premises (typically apartment blocks rather than individual houses). These will be referred to as access NGNs.

· The second is the replacement of legacy transmission and switching equipment by IP technology in the core, or backbone, network.  This involves changing telephony switches and installing routers and Voice over IP equipment.  These will be referred to as core NGNs.

The public and regulatory policy issues are quite different for these two types of NGNs.  But both do deserve thorough consideration in advance of their deployment so that ground rules can be laid down and investment certainty be guaranteed to those that deploy NGNs and those that need access to them.

Access NGNs

What are access NGNs?

Access NGNs are understood to cover a number of initiatives in the existing access/distribution (local loop) network.  They normally involve the deployment of fibre part or all of the way to customer premises, coupled with the installation of additional equipment in street cabinets.  It is worth recalling that most incumbents and LLU operators appear to have ruled out the deployment access NGNs for the time being because they perceive that services requiring higher bandwidths will be delivered in the medium term by other means such as developments in ADSL technology.

Are access NGNs emerging and innovative?

Arguments against the regulation of access NGNs seem to rely on the premise that they constitute an emerging market, as referred to in recital 27 of the Framework Directive:

Those [SMP] guidelines will also address the issue of newly emerging markets, where de facto the market leader is likely to have a substantial market share but should not be subjected to inappropriate obligations.

However, NGNs are not a market. Rather, they consist of a partially new technology that is supplying existing markets. The technology is only partially new since it relies on components that were inherited from the monopoly PSTN network (for example duct). NGNs are largely intended to provide existing services such as broadband access, voice telephony and television. These do not fulfil the ‘emerging’ criteria, although other services may be launched that are more innovative

A contrasting example of an emergent market in the telecoms sector is mobile 3G data – effectively a high-speed, mobile online service based on a substantially new, but replicable, infrastructure. The first mover has enjoyed 100% market share, but the dynamic of the market means that policy makers can expect competition to emerge within a reasonable time-frame.

But the real question for policy makers for regulators with respect to access NGNs is whether, in the absence of wholesale regulation, the market dynamics offer the prospect of future competition.  Given the interest among policy makers to support this particular type of investment (despite the inherent lack of technological neutrality that this implies), it may be inferred that such networks are seen as being radically better than all alternatives.  Subsequent market entry to deliver consumers a choice therefore depends on this type of infrastructure being duplicated.

Can access NGNs be duplicated?

ECTA believes that in most cases it is unlikely that access NGNs could be duplicated to any significant degree. This is because the economies of scale are completely different in the access network compared to the core network.  Whereas fibre laid between cities can carry traffic aggregated over millions of potential customers, in the access network the number of potential customers rapidly declines and ultimately each user has their own dedicated connection into their own premises.  Given that most of the costs are fixed, and invested upfront, the scope for multiple networks is substantially more limited and may be non-existent to serve a large part of the customer base (e.g. individual consumers on an overwhelming part of the territory, individual businesses outside the city centres).  

In addition, historic incumbents are much better placed to install these networks than competitors and will thus in most cases be in a position to dictate the timing and nature of roll-out whilst others are deterred due to the basic economics and threat of incumbent entry with a much lower cost base. The source of incumbents’ market power in this area, as for market power in other access technologies results in part from licenses and historic nationwide investments in street cabinets, ducts and trenches, manholes and handholes  None of these are readily replicable by alternative carriers. In addition, incumbents benefit from significant cashflows from traditional voice and leased lines (businesses built up in the monopoly era), economies of scale and vertical integration which allows them to leverage market power in the access network to the provision of services to customers.

The Dutch Broadband Strategy of 2004 put considerable thought into this area and largely drew the conclusion that a new fibre network was likely to enjoy excessive monopoly power and would need regulation:
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The risks of applying a moratorium.

The economics of access networks, combined with incumbents’ entrenched market power in this area, mean that, if left unregulated, services provided via access NGNs are likely to be monopolised by incumbents, reducing choice for consumers and stifling innovation.  This could turn broadband into a bottleneck for the distribution of audiovisual content, and could have dramatic consequences for European film producers' negotiating positions.

Moreover, the shift to vDSL or direct fibre could make it harder or even impossible for competitors to offer services to end-users based on unbundled loops or wholesale broadband access. Investment by competitors to date would be wasted, future investment would be put on hold and competitive progress would be reversed.  Knowing this, regulators would be inviting incumbents to factor the elimination of competition into their analysis of the business case for investment, and it is likely as a result that inefficient investment decisions would be made. 

In practice, however, the Commission and regulators have previously ruled out providing investors in putative emerging markets with carte blanche to eliminate competition. The concept of emerging market has been taken forward in the ERG Common Position that was subsequently “welcomed” by the Commission.  That paper provides a clearer guidance as to when it would not be “inappropriate” to impose obligations:

In an emerging market there may be the need for regulatory action if a failure to act will lead to the complete foreclosure of the emerging market. This can occur where the emerging market depends upon inputs that cannot be replicated or substituted within a reasonable period of time.

The same approach underpins competition law too.  Where forbearance would lead to foreclosure it is not admissible. The existing Guidelines for market analysis and SMP in telecoms say at paragraph 32 "...foreclosure of such emerging markets should be prevented."

Core NGNs

What are they?

Core NGN is a term given to (core or backbone) networks which use converged technologies to carry multiple services (e.g. voice and data) over the same infrastructure and equipment rather than separate equipment. 

The advantage for operators of moving to an NGN from a multi-network system is that it should result in a simpler and more efficient network structure with fewer nodes, fewer types of equipment and hence lower costs. This should ultimately lead to reduced charges and greater innovation in services for consumers and businesses.

Who’s doing what?

Core NGNs represent a logical commercial development for all operators as they increase efficiency, facilitate service and pricing innovation and allow for lower backbone transmission costs. Many ECTA members, such as Cable & Wireless, Viatel, MCI, and COLT, already operate converged core networks (some exclusively so).

It is no surprise therefore that incumbents are also looking to move to IP networks and de-commission the legacy PSTN and ATM networks used for voice and broadband respectively.  Indeed, Telecom Italia and Telekom Austria have already been carrying domestic long-distance voice traffic using ATM and IP technology rather than traditional circuit switching for several years.

Nonetheless, this has not prevented some incumbents from being highly vocal in announcing their planned timetable for rolling out core NGNs (e.g. BT in the UK).  Several other incumbents may complete the internal network transition ahead of or around the same time (e.g. Telecom Austria, KPN).  It is also likely that there are other, less well publicised, core NGN developments ongoing or at hand, which may only surface once plans are firmly laid.  The absence of major announcements implicitly acknowledges that these initiatives do not deserve such hype, but they also clearly help to leave regulators and competitors unaware of upcoming changes and these could become new barriers to competition.

A threat and an opportunity

The upgrade of existing networks by incumbents to use next generation technology raises some significant issues for the future of competition in telecoms.  One of the main challenges for regulators and market entrants is that, in moving towards a different, ‘more efficient’ architecture, it is likely that the points of connection between operators will change and/or be reduced
. If this decision is left entirely to incumbents, they will have an incentive to arrange these points of connection to the deliberate disadvantage of access seekers.

It is therefore vital that the European Commission and NRAs are aware of incumbent plans to move to core NGNs, understand the implications of those plans for competition, and ensure that, at the earliest possible opportunity, regulatory obligations and policies are appropriately adapted.  This has clearly been the case in the UK where Ofcom’s strategic review provided the opportunity to investigate the UK incumbent’s NGN plans with a view to putting in place a policy response that maintains the incentives for both the incumbent and new entrants to invest in the UK market. 

Whilst the introduction by incumbents of core NGNs raises serious regulatory concerns, it also offers a unique opportunity for regulators to lay down ground rules ensuring that new networks are designed from the outset in the knowledge that, where there remains significant market power, access obligations will be applicable. This will reduce regulatory costs for new entrants and incumbents alike and allow companies to focus on competing for the market.

Adaptation will involve ensuring that network plans facilitate the provision of future as well as current fit-for-purpose wholesale products with suitable points of connection. Attention needs to be given to the development of new operational and technical systems to support core NGNs.  

Significantly, the argument that a moratorium on regulation is financially necessary to justify incumbent investment in NGN access can, in so far as such calls are provoked by a greater risk profile for NGN access investment, be met by a suitable adaptation of regulatory pricing obligations. These can include recognition that where investing in access NGNs is more risky than maintaining the PSTN that incumbents should receive a greater return on capital at the wholesale level.  

Conclusion

ECTA believes that the Commission needs to hold to the technologically and competitively neutral pro-investment policy that is currently in place and leading now to substantial progress up the “ladder of investment” by entrants and driving incumbents to invest as well.

It is often bolder to hold to a course that appears to deliver only progressively than to try and back a particular investor.  But with even the mere discussion of NGN moratorium already making other investors revisit their intentions, end-users risk rapidly being deprived of the innovation that they could otherwise have expected.  This is not the way forward.

� There is evidence that telecoms investment growth in the last 2 years has been  higher in the EU than in the US and Asia: � HYPERLINK "http://www.infonetics.com/resources/purple.shtml?db05sp.2Q05.nr.shtml" ��http://www.infonetics.com/resources/purple.shtml?db05sp.2Q05.nr.shtml�. 


� For instance in the UK BT has proposed that the current 380 access points at the DLE (Digital Local Exchange) and 80 trunk nodes where many operators interconnect be replaced with access points at around 120 ‘metro’ nodes, and that access at the MSAN  level (the level at which operators current connect for local loop unbundling) should be restricted.





