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)� AM�EXTREMELY� PLEASED� TO� INTRODUCE� THE� 2EPORT� OF� THE� &IFTH
#OLLOQUIUM�ON�THE�#HANGING�2OLE�OF�'OVERNMENT�IN�AN�%RA�OF�4ELE
COM�$EREGULATION��WHICH�WAS�HELD�AT� )45�(EADQUARTERS� IN�'ENEVA
FROM����$ECEMBER������

4HE� &IFTH� #OLLOQUIUM� CONSIDERED� A� SUBJECT� WHICH� IS� LIKELY� TO
BECOME� INCREASINGLY� CENTRAL� TO� THE� REALM� OF� TELECOMMUNICATIONS�
NAMELY� THE� IMPACT� WHICH� THE� EMERGING� FREE� TRADE� REGIME� OF� THE
7ORD�4RADE�/RGANIZATION� �74/	�WILL�HAVE�ON�NATIONAL� TELECOMMU
NICATION�REGULATION�AND�REGULATORS��AS�WELL�AS�ON�THE�TELECOM�INDUS
TRY� GENERALLY�� 4HE� #OLLOQUIUM� TOOK� THE� HIGHLY� INNOVATIVE� STEP� OF
INVITING� AS� PARTICIPANTS� KEY� OFFICIALS� AND� POLICY� MAKERS� INVOLVED� IN
CURRENT�74/� NEGOTIATIONS�� ALONG�WITH� THE� NORMAL� COMPLEMENT� OF
TELECOM�REGULATORS�AND�POLICYMAKERS��)�ALSO�HAD�THE�PLEASURE�OF�WEL
COMING�-R��7ARREN�,AVOREL��$EPUTY�$IRECTOR�'ENERAL�OF� THE�74/�
AS� WELL� AS� THE� EXPERT� 74/� STAFF� OFFICIALS� ON� TELECOMMUNICATIONS�
-R��.EIL� -C-ILLAN� OF� THE� 5+�� #HAIRMAN� OF� THE� 74/� .EGOTIATING
'ROUP�ON�"ASIC�4ELECOMMUNICATIONS��.'"4	��THE�GROUP�ESTABLISHED
BY�THE�74/�TO�MAKE�FURTHER�PROGRESS�ON�EXTENDING�THE� REGIME�TO
BASIC�TELECOMMUNICATIONS��AND�A�NUMBER�OF�GOVERNMENT�OFFICIALS�AC
TIVE�IN�THE�.'"4�

4HE�MEETING S� PURPOSE�WAS� EDUCATIONAL� AND� ANALYTIC�� TO� EX
PLAIN�TO�THE�TELECOM�COMMUNITY�HOW�THEIR�ACTIVITIES�WILL�BE�EFFECTED
BY�THE�NEW�74/�REGIME��AND�AT�THE�SAME�TIME�TO�CONVEY�BACK�TO
THE�TRADE�COMMUNITY�OF�POLICY�MAKERS�AND�NEGOTIATORS�SOME�OF�THE
SPECIAL� COMPLEXITIES�AND�CONSIDERATIONS�POSED�BY� THE� TELECOMMUNI
CATIONS� INDUSTRY�THAT�NEED�TO�BE�TAKEN�INTO�ACCOUNT� IN�EXTENDING�A
MULTILATERAL�FREE�TRADE�REGIME�TO�TELECOMMUNICATIONS�

4HE�UNSTINTING�COOPERATION�OF�OUR�COLLEAGUES� FROM�THE� TRADE
COMMUNITY�WAS�CRITICAL�TO�THE�SUCCESS�OF�THE�MEETING��AND�FOR�THIS�)
AM�MOST�APPRECIATIVE�OF�THE�SUPPORT�OF�THE�74/�COMMUNITY��BEGIN
NING�WITH�ITS�$IRECTOR�'ENERAL��2ENATO�2UGGIERO�
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4HE�MEETING�WAS�ONCE�AGAIN�MADE�POSSIBLE�BY�THE�GENEROUS
FUNDING�OF�THE�&RIEDRICH�%BERT�&OUNDATION�OF�'ERMANY��&%3	��AND�FOR
THIS�CRITICAL�HELP�)�AM�MOST�APPRECIATIVE�TO�THE�&%3�AND�TO�THE�DIREC
TOR�OF�ITS�'ENEVA�OFFICE��$R��%RICH�6OGT�

!S�)�NOTED�IN�MY�)NTRODUCTION�TO�THE�2EPORT�OF�THE�&IRST�#OLLO
QUIUM�� THE� CONCEPT� OF� THE� #OLLOQUIA� ORIGINATED� WITH� $AVID� ,EIVE
WHEN�HE�WAS�#HAIRMAN�OF� THE� )45 S�4ELECOM� ���2EGULATORY� 3YM
POSIUM�IN�'ENEVA�IN�/CTOBER�������!N�EXTENSIVE�ROUND�OF�INFORMAL
CONSULTATIONS� WITH� EXPERTS� FROM� MANY� COUNTRIES� LED� -R�� ,EIVE�
!MBASSADOR� 'ERALD� (ELMAN�� WHO� PROVIDED� CRITICAL� ASSISTANCE�� AND
ME�TO�CONCLUDE�THAT�THE�#OLLOQUIUM�WOULD�MEET�A�SIGNIFICANT�NEED
AND�BE�OF�GREAT�PRACTICAL�VALUE�TO�MANY�COUNTRIES��4HIS�FORECAST�HAS
BEEN�MORE�THAN�BORNE�OUT�BY�THE�SUCCESS�OF�THE�FIVE�#OLLOQUIA�AND
THE�WIDESPREAD�USE�OF�ITS�2EPORTS�

)N�VIEW�OF�HIS�OUTSTANDING�LEADERSHIP�OF�THE�#OLLOQUIA��)�ASKED
$AVID�,EIVE�AFTER�THE�3ECOND�#OLLOQUIUM�TO�CONTINUE�AS�PERMANENT
#HAIRMAN��!S�WE�HAVE�COME�TO�EXPECT��HE�WAS�DONE�HIS�USUAL�ADMI
RABLE�JOB�IN�ORGANIZING�AND�CONDUCTING�THE�&IFTH�MEETING�

4HE�RESULTS�OF�THE�&IFTH�#OLLOQUIUM�ARE�REFLECTED�IN�THE�FOLLOW
ING� #HAIRMAN S� 2EPORT� BY�-R�� ,EIVE�� 4OGETHER� WITH� SEVERAL� OF� MY
SENIOR� COLLEAGUES�� )� PARTICIPATED� THROUGHOUT� THE� THREE�DAY� SESSION�
JUST�AS�)�HAD�AT�THE�FIRST�FOUR�#OLLOQUIA�

4HE�2EPORT�DESCRIBES�THE�CONSENSUS�OF�THE�PARTICIPANTS�ON�THE
PRINCIPAL� ISSUES�DISCUSSED��BUT�DOES�NOT� REPRESENT� INDIVIDUAL�PARTICI
PANTS �VIEWS�

4HIS� PUBLICATION� ALSO� INCLUDES� THE� EXECUTIVE� SUMMARY� OF� THE
"RIEFING� 2EPORT� PREPARED� BY� A� DISTINGUISHED� INDEPENDENT� EXPERT�
-ICHAEL�4YLER��WHICH�WAS�PRESENTED�TO�THE�#OLLOQUIUM�IN�DRAFT�FORM
TO�SERVE�AS�A�BASIS�OF�THE�DISCUSSIONS��4HE�FULL�"RIEFING�2EPORT�WILL�BE
TRANSLATED�AND�DISTRIBUTED�TO�ALL�ADMINISTRATIONS�THIS�WINTER��"OTH�THE
EXECUTIVE�SUMMARY�AND�THE�"RIEFING�2EPORT� REFLECT�-R��4YLER S�OWN
RESEARCH�AND�VIEWS��AND�ARE�NOT�PRODUCTS�OF�THE�#OLLOQUIUM�DISCUS
SIONS�THEMSELVES�

0LANNING� IS� NOW� UNDERWAY� FOR� SUBSEQUENT� MEETINGS�� 4HE
3IXTH�#OLLOQUIUM�� SCHEDULED� FOR�3EPTEMBER�������WILL� CONSIDER� THE
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IMPACT�UPON�THE�NATIONAL�TELECOM�REGULATOR�OF�THE�GROWING�CONVER
GENCE�OF�CONDUIT�AND�CONTENT��4HE�3EVENTH�#OLLOQUIUM�IS�SCHEDULED
FOR�!PRIL�������ON�A�TOPIC�TO�BE�SELECTED�

4HE�#OLLOQUIUM�REPRESENTS�AN� IMPORTANT� CONTINUING� INITIATIVE
TO�CONSIDER�� IN�AN� INFORMAL��EXPERT�AND�PRACTICAL�WAY�� SOME�OF� THE
FUNDAMENTAL� ISSUES� OF� TELECOMMUNICATIONS� REGULATION� THAT� ARISE
FROM� TODAY S� FASTCHANGING� TELECOMMUNICATIONS� ENVIRONMENT�� 4HE
#OLLOQUIUM� IS� NONGOVERNMENTAL� IN� NATURE�� PRIVATELY� FINANCED�� AND
BRINGS� TOGETHER�� IN� THEIR� INDIVIDUAL� CAPACITIES�� HIGH� LEVEL� TELECOM
OFFICIALS�AND�EXPERTS� FROM�A�DIVERSE� RANGE�OF�COUNTRIES��4HE�PARTICI
PANTS�MEET� IN�'ENEVA� FOR� THREE�DAYS� TO� FORMULATE�PRACTICAL� ADVICE
DESIGNED� TO� BE� OF� IMMEDIATE� BENEFIT� TO� POLICY�MAKERS�� REGULATORS
AND� BUSINESS� COMMUNITIES� IN� DEVELOPED� AND� DEVELOPING� COUNTRIES
ALIKE�

0ARTICIPANTS� IN� THE� &IFTH� #OLLOQUIUM� NOTED� THE� INCREASING
EFFORTS�THAT�ARE�NOW�BEING�MADE�BY�THE�)45�ITSELF��AND�BY�THE�7ORLD
"ANK�� TO�MORE�WIDELY�DISSEMINATE�THE�RESULTS�OF� THE� FIVE�#OLLOQUIA�
RECOGNIZING� THAT� THE� UNDERLYING� PURPOSE� OF� THE� ACTIVITY� IS� THAT� THE
GLOBAL�COMMUNITY�OF�TELECOM�POLICY�MAKERS��REGULATORS��AND�PRIVATE
SECTOR�PARTICIPANTS�SHOULD�BENEFIT�FROM�THE�FOCUSSED�WORK�OF�THESE
#OLLOQUIA�

)� FIRMLY� BELIEVE� THAT� THE� &IFTH� #OLLOQUIUM� CONSTITUTED� AN� HIS
TORIC�OCCASION�MARKING�THE�PRACTICAL�COOPERATION�BETWEEN�THE�74/
AND�)45��REFLECTING�THE�SHARED�GOALS�OF�BOTH�ORGANIZATIONS�TO�FOSTER
TELECOM�REGULATORY�REFORM�SO�THAT�COUNTRIES�MAY�FULLY�BENEFIT� FROM
MODERN� TECHNOLOGIES� AND� COMPETITIVE� FORCES� TO� DEVELOP� THEIR� NA
TIONAL� ECONOMIES�� )� LOOK� FORWARD� TO� WORKING� IN� CLOSE� PARTNERSHIP
WITH� $IRECTOR� 'ENERAL� 2UGGIERO�� $EPUTY� $IRECTOR� 'ENERAL� ,AVOREL
AND�THEIR�ABLE�STAFF�TO�ACHIEVE�THESE�SHARED�GOALS�FOR�THE�BENEFIT�OF
OUR�MEMBERS�

0EKKA�4!2*!..%
3ECRETARY'ENERAL

'ENEVA��*ANUARY�����
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!CCESS�TO�MODERN�TELECOMMUNICATIONS�SERVICES�IS�AN�ESSENTIAL
CONDITION�FOR�SUCCESS�IN�THE�DEVELOPMENT�OF�NATIONAL�ECONOMIES�AND
IN�INTERNATIONAL�TRADE��4ELECOMMUNICATIONS�IS�BOTH�A�VITAL�UNDERLYING
MEANS�OF�TRANSPORT�FOR�ALL� FORMS�OF�ECONOMIC�ACTIVITY�AND�A�TRADED
SERVICE�IN�ITS�OWN�RIGHT��ONE�IN�WHICH�PRIVATE�OPERATORS�AND�COMPETI
TION�ARE�ASSUMING�AN�EVER�MORE�PROMINENT�ROLE�

4HESE� REALITIES� HAVE� BEEN� RECOGNIZED� BY� THE� COMMUNITY� OF
NATIONS� IN� THE�-ARRAKESH�!GREEMENT�WHICH��UNDER� THE�AUSPICES�OF
THE�'ENERAL�!GREEMENT�ON�4RADE�IN�3ERVICES��MADE�TELECOMMUNICA
TIONS�SUBJECT�TO�THE�RULES�OF�THE�MULTILATERAL�TRADING�SYSTEM��0ROGRES
SIVE� LIBERALIZATION� OF� BASIC� AND� VALUEADDED� TELECOMMUNICATIONS
NETWORKS�AND�SERVICES�THROUGH�THE� INTRODUCTION�OF�COMPETITION�WILL
GREATLY� REDUCE� THE� COST� OF� DOING� BUSINESS� AND� COULD� MAKE� A� REAL
DIFFERENCE�TO�ECONOMIC�GROWTH�RATES��"UT�MUCH�REMAINS�TO�BE�DONE
TO�ENSURE�THAT�BUSINESS�AND�CONSUMERS�REAP�THE�FULL�BENEFITS�OF�THE
PHENOMENAL� IMPROVEMENTS� IN� TECHNICAL� EFFICIENCY� WHICH� ARE� NOW
BEING�MADE�

4HE� FIRST� PRIORITY� IS� TO� REACH� A� SUCCESSFUL� CONCLUSION� OF� THE
EXTENDED�74/� NEGOTIATIONS� ON� BASIC� TELECOMMUNICATIONS� IN� !PRIL
������ !� KEY� INGREDIENT� IN� THIS� PROCESSS�� AND� IN� ALL� FUTURE� NEGO
TIATIONS� TO� INTRODUCE� MARKET� FORCES� IN� TELECOMMUNICATIONS�� IS� TO
BROADEN� THE� DIALOGUE� BETWEEN� THE� TRADE� AND� TELECOMMUNICATIONS
COMMUNITIES�SO�AS�TO�FOSTER�MUTUAL�UNDERSTANDING�OF�THE�TRADE�DIS
CIPLINES�AND�OF�THE�UNIQUE�CHARACTERISTICS�OF�THE�SECTOR��&OR�EXAMPLE�
THE� APPLICATION� OF� THE� TRADE� PRINCIPLES� OF� MOSTFAVOUREDNATION
TREATMENT�� NATIONAL� TREATMENT� AND�MARKET� ACCESS�WILL� HAVE� IMPOR
TANT� IMPLICATIONS�FOR�BOTH�TRADITIONAL�AND�NEWLY�EVOLVING�REGULATORY
PRACTICES��TECHNICAL�REQUIREMENTS�AND�PUBLIC�POLICY�OBJECTIVES�

&OR� THIS� REASON�� )� WAS� PLEASED� TO� ACCEPT� THE� INVITATION� OF
3ECRETARY'ENERAL� 4ARJANNE� FOR� THE�74/� TO� PARTICIPATE� IN� THE� &IFTH
)45�2EGULATORY�#OLLOQUIUM�AND�WELCOMED�THE�OPPORTUNITY�FOR�74/
AND� )45� STAFF� TO� JOIN� WITH� TRADE� AND� TELECOMMUNICATIONS� EXPERTS
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FROM� SOME� OF� OUR�-EMBER� NATIONS� IN� THIS� BENEFICIAL� EXCHANGE� OF
INFORMATION�AND�IDEAS��4HE�RESULTS�OF�THIS�CONSTRUCTIVE�EXCHANGE�ARE
CONTAINED�IN�THE�2EPORT�BY�THE�#OLLOQUIUM S�CHAIRMAN��$AVID�,EIVE�
AND� )� EARNESTLY� COMMEND� IT� TO� YOUR� ATTENTION�� 4HE� #HAIRMAN� HAS
OFFERED� A� NUMBER� OF� PRACTICAL� CONCLUSIONS� AND� RECOMMENDATIONS
WHICH�REFLECT�SOME�OF�THE�INSIGHTS�GAINED�BY�EACH�OF�OUR�COMMUNI
TIES�ABOUT�ISSUES�AND�PROBLEMS�FACED�ON�BOTH�SIDES�

)�WHOLEHEARTEDLY�ENDORSE�0EKKA�4ARJANNE S�CALL� FOR� CLOSER� CO
OPERATION�BETWEEN� THE�74/�AND� THE� )45�� AND� � STILL�MORE� IMPOR
TANT� � BETWEEN� THE� TRADE� AND� TELECOMMUNICATIONS� ADMINISTRATIONS
WITHIN�EACH� COUNTRY��7E��AT� THE�74/�� LOOK� FORWARD� TO�PROMOTING
CLOSE� COLLABORATION� IN� A� VARIETY� OF� FORMAL� AND� INFORMAL� WAYS� TO
ACHIEVE�OUR�COMMON�GOALS��4HIS�VALUABLE�#OLLOQUIUM�SERVED�AS�ONE
SUCH�VEHICLE�

2ENATO�25'')%2/
$IRECTOR'ENERAL

'ENEVA��*ANUARY�����
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)T�HAS�BECOME�COMMONPLACE�TO�OBSERVE�THAT�TELECOMMUNICA
TIONS� HAS� ENTERED� A� PERIOD� OF� EXPLOSIVE�� GLOBAL� GROWTH�� 4HIS� TELE
COMMUNICATIONS� REVOLUTION�HAS�BEEN�MARKED�BY� THE�UNLEASHING�OF
TECHNOLOGICAL� CHANGE�� COMPETITIVE� FORCES� AND� THE� PRIVATIZATION� OF
STATE� MONOPOLIES�� THE� CREATION� OF� CONSORTIA� OF� SERVICE� PROVIDERS
WHICH�ARE�GLOBAL� IN� SCOPE�� AND�OF�WHOLLY� NEW� SERVICES� EMBODYING
ADVANCED� CAPABILITIES� OFTEN� TARGETED� TO� THE� SPECIFIC� NEEDS� OF� BUSI
NESSES�OR�INDIVIDUAL�CONSUMERS�

,ESS�NOTICED��BUT�OF�GREAT�POTENTIAL�SIGNIFICANCE�TO�THE�FUTURE
GROWTH� AND� STABILITY� OF� THE� INDUSTRY�� HAS� BEEN� THE� BEGINNING� OF� A
MULTILATERAL�GOVERNMENTAL�RESPONSE�TO�THIS�TELECOMMUNICATIONS�REVO
LUTION�� )N� THE� TRADE� FIELD�� IT� WAS� EXPRESSED� WHEN� THE� -ARRAKESH
!GREEMENTS�� SIGNED� IN������� FOR� THE� FIRST� TIME�SQUARELY�PLACED� THE
PROVISION� OF� TELECOMMUNICATIONS� SERVICES� WITHIN� THE� PREEXISTING
FRAMEWORK�OF�GLOBAL�TRADE�NEGOTIATIONS�

7HY�$ID�4HIS�(APPEN�AND�7HAT�$OES�)T�-EAN�

4ECHNOLOGICAL� AND� MARKET� FORCES� ARE� CHANGING� THE� TELECOM
MUNICATIONS� INDUSTRY� FROM�A�STATE� INDUSTRY�WITH�SPECIAL� STATUS� �AND
OFTEN� UNDER� STATE� OWNERSHIP	� TO� ONE� IN� THE�MAINSTREAM� OF� TRADE�
4HE�GLOBALIZATION�OF�NATIONAL� ECONOMIES�� THE� TREND� TOWARDS� INFOR
MATION� ECONOMIES � AND� OPEN� ACCESS�� THE� GREATER� INTEREST� OF� THE
STATE� IN� TELECOMMUNICATIONS� AS� A� KEY� FACTOR� IN� NATIONAL� DEVELOP
MENT�� THE� SIGNIFICANT� DECREASES� IN� COSTS� IN� THE� SECTOR� WHICH� HAVE
FACILITATED� ENTRY�� THE� FACT� THAT� TELECOMMUNICATIONS� IS� AN� ESSENTIAL
INFRASTRUCTURE� TO� FACILITATE� TRADE� IN� GOODS� AND� SERVICES� NOW� BEING
COVERED�WITHIN�THE�TRADE�FRAMEWORK��SUCH�AS�FINANCIAL�SERVICES��AND
THE�CREATION�OF�GLOBAL�TELECOMMUNICATIONS�COMPANIES�AND�CONSORTIA�
ALL�HAVE�CONTRIBUTED�TO�BRINGING�ABOUT�THIS�CHANGE��4ELECOMMUNICA
TIONS�IS�NOW�SEEN�AS�THE�MODERN�TRADE�ROUTE�
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4HE�EFFORTS�TO�PLACE�TELECOMMUNICATIONS�IN�A�TRADE�SETTING�� IF
THEY� CONTINUE� TO� BE� SUCCESSFULLY� PURSUED��WILL� CERTAINLY� ADD� TO� THE
MOMENTUM�OF�THE�TELECOMMUNICATIONS�REVOLUTION��WITH�MAJOR�BENE
FITS� FOR� ALL� COUNTRIES�� 7HETHER� THERE� IS� AN� ORDERLY� TRANSITION� FROM
TODAY S�PARTLY�MONOPOLISTIC�AND�NATIONALLY�REGULATED�BILATERAL�TRADING
SYSTEM� IN� TELECOMMUNICATIONS� TO� ONE� IN� WHICH� TRADE� BARRIERS� ARE
LARGELY�DISCARDED�AND�SUCH�ESTABLISHED�FREE�TRADE�PRINCIPLES�AS�-OST
&AVORED� .ATION� �-&.	� TREATMENT� WITHIN� A� MULTILATERAL� FRAMEWORK
ARE�APPLIED�WILL�DEPEND�IN�PART�ON�ESTABLISHING�A�STRONG�DIALOGUE�BE
TWEEN�TRADE�EXPERTS�AND�THOSE�IN�THE�FIELD�OF�TELECOMMUNICATIONS�

3UCH�A�DIALOGUE�IS�ESPECIALLY�IMPORTANT�IN�THE�CASE�OF�NATIONAL
TELECOMMUNICATIONS�REGULATORS�AND�POLICYMAKERS��WHO�WILL�HAVE�THE
TASK�OF�ADAPTING��IN�THE�FACE�OF�THE�PRACTICAL�OPERATIONAL�REALITIES�OF
MANAGING�A�NATIONAL�TELEPHONE�SYSTEM��TO�A�FUTURE�NEW�GLOBAL�FREE
TRADE�REGIME��4HE�AIM�OF�CONTRIBUTING�TO�THE�PROCESS�OF�ORDERLY�TRAN
SITION��WHICH�IS�IN�PART�ONE�OF�MUTUAL�EDUCATION��LED�THE�2EGULATORY
#OLLOQUIUM� TO� CONVENE� A� REPRESENTATIVE� GROUP� FROM� THE� FIELDS� OF
TELECOMMUNICATIONS�AND�INTERNATIONAL�TRADE�TO�DISCUSS�THE�IMPACT�OF
THE�EMERGING�FREE�TRADE�REGIME�ON�THE�REGULATION�OF�TELECOMMUNI
CATIONS���&OR�A� LIST�OF�PARTICIPANTS��SEE�!TTACHMENT���	� )T� IS�A�CONTRI
BUTION�TO�A�PROCESS�WHICH�CERTAINLY�WILL�HAVE�TO�CONTINUE�IN�ORDER�TO
ENABLE� ALL� COUNTRIES�� AND� PARTICULARLY� DEVELOPING� AND� NEWLYINDUS
TRIALIZING�COUNTRIES��TO�DEAL�WITH�THE�ECONOMIC�AND�TECHNOLOGICAL�RE
ALITIES�OF�THE���ST�CENTURY�


��
��


4HE�-ARRAKESH�!GREEMENT� CULMINATED� THE� LATEST�MULTILATERAL
ROUND � OF� TRADE� NEGOTIATIONS� UNDER� THE� AUSPICES� OF� THE� 'ENERAL
!GREEMENT�ON�4ARIFFS�AND�4RADE��'!44	��)T�ESTABLISHED�A�NEW�INTER
NATIONAL�ORGANIZATION��THE�7ORLD�4RADE�/RGANIZATION��74/	��REPLAC
ING� THE� '!44�� WITH� NEW� POWERS� AND� PROCEDURES�� 0ART� OF� THE
-ARRAKESH�!GREEMENT�IS�A�'ENERAL�!GREEMENT�ON�4RADE�IN�3ERVICES
�'!43	��4HE�'!43�IS�THE�FIRST�GLOBAL�TRADE�AGREEMENT�WHICH�CONTAINS
TREATY� PROVISIONS� APPLICABLE� TO� TELECOMMUNICATIONS�� ONE� OF� '!43
!NNEXES�IS�A�4ELECOMMUNICATION�!NNEX��WHICH�CLARIFIES�AND�EXTENDS
SOME�OF� THE�'!43�PROVISIONS�AS� THEY�APPLY� SPECIFICALLY� TO� TELECOM
MUNICATIONS�� )N� ADDITION�� SCHEDULES� TO�'!43� CONTAIN� COMMITMENTS
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BY�WHICH�FIFTYSEVEN�74/�MEMBERS�OPEN�THEIR�NATIONAL�MARKETS� TO
INTERNATIONAL� COMPETITION� IN� VARYING� DEGREES�� &OR� THE� TIME� BEING�
THESE�COMMITMENTS�APPLY�CHIEFLY�TO�VALUE�ADDED�SERVICES��,ASTLY��AT
-ARRAKESH�� COUNTRIES� WERE� UNABLE� TO� REACH� AGREEMENT� ON� MAJOR
MARKETOPENING�MEASURES� FOR� BASIC� TELECOMMUNICATIONS�� SO� A� NEW
MECHANISM�� THE� .EGOTIATING� 'ROUP� ON� "ASIC� 4ELECOMMUNICATIONS
�.'"4	��WAS�ESTABLISHED�TO�DEAL�WITH�THIS�FUNDAMENTAL�ISSUE��

4HE� .'"4� IS� MEETING� ON� A� FREQUENT� SCHEDULE� WITH� THE� OB
JECTIVE�OF�REACHING�AN�AGREEMENT�BY�!PRIL������ON�MARKETOPENING
MEASURES�CONCERNING�TRADE�IN�BASIC�TELECOMMUNICATIONS�SERVICES�

4HERE�IS�A�GROWING�CONVERGENCE�OF�GOALS�OF�THE�)45�AND�74/
�TO�INCREASE�THE�VALUE�AND�UTILITY�OF�TELECOMMUNICATIONS�TO�SOCIETY

AS�A�WHOLE��AND�TO�FOSTER�TELECOMMUNICATIONS�REGULATORY�REFORM�SO
THAT�COUNTRIES�MAY�FULLY�BENEFIT� FROM�MODERN�TECHNOLOGIES�AND�DE
VELOP�THEIR�NATIONAL�ECONOMIES��(OWEVER��NOT�ALL� )45�MEMBERS�ARE
MEMBERS�OF�THE�74/��AND�EVEN�FOR�THE�����OR�SO�COUNTRIES�WHICH
ARE�MEMBERS�OF�BOTH��THERE� IS�A�SURPRISING� LACK�OF� INFORMATION�AND
UNDERSTANDING� AMONG� THE� TELECOMMUNICATIONS� COMMUNITY� ABOUT
WHAT�THE�74/�IS��WHAT�IT�DOES��AND�WHAT�IMPACT�IT�IS�LIKELY�TO�HAVE
ON�THEIR�TELECOMMUNICATION�INDUSTRIES�AND�THEIR�TELECOMMUNICATIONS
REGULATORY�REGIMES��0ERHAPS�EVEN�MORE�IMPORTANTLY�IN�THAT�CONTEXT�
ARE� THE� POTENTIAL� IMPACTS� ON� EACH� NATION� STATE S� BROADER� PUBLIC
INTEREST�GOALS� �GENERAL�ECONOMIC�GROWTH�AND�JOB�CREATION��THE�OP
PORTUNITY� TO� FULLY�PARTICIPATE� IN� THE�GROWING�GLOBAL� TRADING� SYSTEM�
AND� SOCIAL� BENEFITS� OF� OPPORTUNITIES� SUCH� AS� DISTANCE� LEARNING� AND
TELEMEDICINE�

!�PURPOSE�OF�THIS�REPORT��THEN��IS�TO�DESCRIBE�TO�THAT�TELECOM
MUNICATIONS�COMMUNITY�WHAT� IT�SHOULD�KNOW�ABOUT�THE�NEW�TRADE
REGIME�� AND�WHAT� CAN� BE� INFERRED� ABOUT� ITS� LIKELY� IMPACT� ON� THEIR
REGULATORY�PRACTICES�

???????????????

� &OR�MORE� DETAILED� BACKGROUND� EXPLANATIONS� OF� THE� COMPLEX�74/
REGIME�� INCLUDING�'!43��-&.��ETC���READERS�ARE�REFERRED�TO�!TTACHMENT��
TO�THIS�2EPORT��TO�THE�%XECUTIVE�3UMMARY�OF��THE�"RIEFING�2EPORT��AT�P����
OF� THIS�2EPORT��AND� TO� THE� FULL� TEXT�OF� THE�"RIEFING�2EPORT��WHICH� IS� SEPA
RATELY�PUBLISHED�BY�THE�)45�
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4HE�REPORT� IS�ADDRESSED�TO�THE�TRADE�COMMUNITY�AS�WELL��*UST
AS�THE�TELECOMMUNICATIONS�COMMUNITY�NEEDS�TO�BECOME�FULLY�COGNI
ZANT� OF� THE�POTENTIALLY� RADICAL� CHANGES� THAT�MAY� COME� ABOUT� AS� A
RESULT�OF�BRINGING�TELECOMMUNICATIONS�WITHIN�A�TRADE�FRAMEWORK��SO
THE�COMMUNITY�CONCERNED�WITH� INTERNATIONAL� TRADE�POLICY�NEEDS�� IN
ORDER�TO�DO� ITS� JOB�BETTER�� TO�APPRECIATE�THE�PARTICULAR�COMPLEXITIES
OF�THE�TELECOMMUNICATIONS�INDUSTRY�AND�REGULATORY�STRUCTURES�

&OR� THESE� REASONS�� THE�#OLLOQUIUM�CONCLUDED� THAT� IT�WAS� ES
SENTIAL�THAT�THIS�2EPORT�BE�DISTRIBUTED�AS�WIDELY�AS�POSSIBLE�

!T�THE�SAME�TIME��WHILE�THIS�REPORT�ASSESSES�THE�IMPACT�OF�THE
74/�REGIME�ON�TELECOMMUNICATIONS�REGULATION�AND�REGULATORS��AND
INDEED� ON� NATION� STATES � POLICIES�� IT� IS� TOO� SOON� TO� BE� PRESCRIPTIVE
ABOUT� THE� PRECISE� IMPACT�� -ANY� QUESTIONS� ARE� STILL� UNRESOLVED�� AL
THOUGH�THE�GENERAL�DIRECTION�IS�CLEAR�

7HY�$OES�)T�-ATTER�

4HE�&IFTH�2EGULATORY�#OLLOQUIUM�WAS�MAINLY�CONCERNED�WITH�

�	 5NDERSTANDING�THE�EVOLVING�WORLD�OF�NEGOTIATIONS�AND�AGREE
MENTS� CONCERNING� TRADE� IN� TELECOMMUNICATIONS� SERVICES�� IN
CLUDING�ITS� IMPACT�ON�DEVELOPING�COUNTRIES�AND�HOW�DEVELOP
ING�COUNTRIES�MIGHT�ASSOCIATE�THEMSELVES�WITH�THE�PROCESS�TO
THEIR�BEST�ADVANTAGE�

�	 !SSESSING� THE� IMPLICATIONS� FOR� NATIONAL� TELECOMMUNICATIONS
REGULATION�OF�THE�EXISTING�'!43�!GREEMENT�

�	 #ONSIDERING�THE�SUBSTANTIVE�OPTIONS�AVAILABLE�TO�THE�.'"4�NE
GOTIATORS��PARTICULARLY�THEIR�MERITS�AND�DISADVANTAGES�FROM�THE
POINT�OF�VIEW�OF�NATIONAL�TELECOMMUNICATIONS�REGULATION��AND
THE�EVENTUAL� IMPLICATIONS�OF� THE�.'"4� FOR�BOTH�NATIONAL�AND
INTERNATIONAL�REGULATORY�ISSUES�

4HE�EXISTING�AGREEMENTS�AFFECTING�TELECOMMUNICATIONS��'!43�
ITS�4ELECOMMUNICATIONS�!NNEX�AND�THE�3CHEDULES	��THAT�FORM�PART�OF
THE�OVERALL�-ARRAKESH�!GREEMENT�OF�������DESPITE�CONSIDERABLE�LIMI
TATIONS�AND�AMBIGUITIES�BUILT�INTO�THEM��DO�SUBSTANTIALLY�MODIFY�THE
ENVIRONMENT� FOR� NATIONAL� TELECOMMUNICATIONS� REGULATION�� 4HEY� DO
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THIS�BY�SEEKING�TO�OPEN�NATIONAL�MARKETS��BY�CREATING�GENERAL� OBLI
GATIONS�AND�DISCIPLINES �THAT�ARE�BINDING�ON�7ORLD�4RADE�/RGANIZA
TION��74/	�MEMBER�GOVERNMENTS��AND��IN�THE�CASE�OF�THE�.ATIONAL
3CHEDULES	�COMMITTING�74/�MEMBER�GOVERNMENTS��&OR�THAT�REASON�
THE�-ARRAKESH�!GREEMENT� FORESEES� A� FARREACHING� CHANGE� IN� INTER
NATIONAL�TRADE�IN�TELECOMMUNICATIONS�SERVICES��WITH�DIRECT�IMPACT�ON
NATIONAL� REGULATORY� REGIMES�� &OR� EXAMPLE�� BY� REQUIRING� PUBLICATION
OF�REGULATORY�RULES�IN�THE�INTERESTS�OF� TRANSPARENCY ��AND�REQUIRING
NATIONAL� REGULATION� TO� BE� CARRIED� ON� IN� A�MANNER�WHICH� DOES� NOT
IMPEDE� TRADE�� THE� -ARRAKESH� !GREEMENT� WILL� REQUIRE� MANY� TELE
COMMUNICATIONS� REGULATORS� TO�ADAPT� THEIR� RULES�AND�PRACTICES�� �3EE
!TTACHMENT� �� TO� THIS� 2EPORT� FOR� A� TABULAR� DESCRIPTION� OF� SELECTED
OBLIGATIONS�OF� THE�'!43�AND� THEIR� SCOPE�OF� APPLICATION�	� 4HEY�ALSO
MODIFY�THE�ENVIRONMENT�FOR�NATIONAL�REGULATION��INSOFAR�AS�THE� SPE
CIFIC�COMMITMENTS �THAT�WERE�MADE��INITIALLY�AND�PRIMARILY�FOR�VALUE
ADDED�SERVICES	� IN�3CHEDULES� TO� THE�'ENERAL�!GREEMENT�OPEN�NEW
MARKETS�TO�THE�OVERSIGHT�OF�BINDING�MULTILATERAL�TRADE�RULES�

-OREOVER�� THE� NEGOTIATIONS� CURRENTLY� TAKING� PLACE� UNDER� THE
AUSPICES�OF�THE�.'"4�MAY�WELL�RESULT�IN�-OST&AVORED�.ATION��-&.	
TREATMENT� AND�NEW� SPECIFIC� COMMITMENTS�WHICH� EXTEND� THE� OPEN
MARKET�PRINCIPLES�OF�MARKET�ACCESS��TRANSPARENCY�OF� LAWS�AND�REGU
LATIONS�� AND� NATIONAL� TREATMENT� TO� A� RANGE� OF� TELECOMMUNICATIONS
SERVICES�THAT� IN� THE�PAST�HAS�MOSTLY�BEEN�SUPPLIED�BY�MONOPOLY�OR
EXCLUSIVE�SERVICE�SUPPLIERS��/F�EQUAL�IMPORTANCE��THE�.'"4�NEGOTIA
TIONS�MAY�WELL�REFINE�AND�EXTEND�THE�PREEXISTING�GENERAL�OBLIGATIONS
OF� THE� '!43� CONCERNING� REGULATORY� PRACTICES� THROUGH� WHAT� ARE
CALLED�ADDITIONAL�COMMITMENTS��ALSO�INSCRIBED�IN�SCHEDULES�

4HE�INCLUSION�OF�TELECOMMUNICATIONS�IN�THE�-ARRAKESH�!GREE
MENT� REFLECTS� FUNDAMENTAL� ECONOMIC� AND� TECHNOLOGICAL� CHANGES� IN
TELECOMMUNICATIONS�� WHICH� CAN� ONLY� BE� VERY� BRIEFLY� SUMMARIZED
HERE�

�	 4HE� EMERGENCE� OF� NEW� KINDS� OF� TELECOMMUNICATIONS� NET
WORKS��SERVICES�AND�MODES�OF�COMMERCIAL�OPERATION� �IN�BOTH
DEVELOPED� AND� DEVELOPING� COUNTRIES	� WHICH� FACILITATE� COM
PETITION�� &OR� EXAMPLE�� THE� PRIVATE� SECTOR� IS� ENGAGED� IN� THE
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DEVELOPMENT�OF�GLOBAL�SATELLITE�BASED�WIRELESS�SYSTEMS�WHOSE
CAPABILITIES� AND� COSTS� ASSUME� THE� AVAILABILITY� OF� A� GLOBAL
MARKETPLACE�AND�THE�OPEN�TRADE�ACCESS�THAT�IT�IMPLIES�

�	 4HE� TRANSITION� OF� MANY� ADVANCED� INDUSTRIAL� ECONOMIES� TO
WARDS�A�HIGH�DEGREE�OF�SPECIALIZATION�IN�SERVICES�AND�IN�INFOR
MATION�AND�COMMUNICATIONRELATED�ECONOMIC�ACTIVITIES�

�	 4HE�CONVERGENCE�OF� TELEPHONE�AND�COMPUTER�NETWORKS� �E�G�
VOICE�ON�THE�)NTERNET	�

�	 %CONOMIC�PRESSURES�FOR�FURTHER�EFFICIENCY�

�	 !S�A�CONSEQUENCE�� THE�GROWING� IMPORTANCE�OF� TELECOMMUNI
CATIONS�AS�THE�MODERN�TRADE�ROUTE��THAT�IS��THE�MODE�OF�DELIV
ERY�OF�OTHER�SERVICES�AND�GOODS�

�	 !S� A� FURTHER� CONSEQUENCE�� AN� INCREASING� NATIONAL� NEED� TO
TREAT� TELECOMMUNICATIONS�AS�A� NORMAL� INDUSTRY ��AND�NOT� TO
REGARD�IT�AS�A� SPECIAL �INDUSTRY�OR� NATURAL�MONOPOLY �REQUIR
ING� GOVERNMENTAL� OWNERSHIP� OR� OTHER� TREATMENT� DIFFERENT
FROM�THAT�GENERALLY�AFFORDED�OTHER�SECTORS�

�	 4HE� RECOGNITION� THAT� A� MODERNIZED� TELECOMMUNICATIONS� SYS
TEM� IS� CENTRAL� TO� THE� ECONOMIC�DEVELOPMENT�OF� ALL� COUNTRIES
AND�THAT�PRIVATIZATION�AND�ECONOMIC�LIBERALIZATION�OF�TELECOMS
IS� A� CRITICAL� CONDITION� FOR� ATTRACTING� THE� CAPITAL� NEEDED� TO
ACHIEVE�TELECOMMUNICATIONS�MODERNIZATION�

4HUS�� PRESSURES� FOR� THE� EXTENSION� OF� THE�MULTILATERAL� TRADING
SYSTEM� TO� INCLUDE� TELECOMMUNICATIONS� �AND� OTHER� INFORMATIONRELA
TED�MATTERS� SUCH� AS� INTELLECTUAL� PROPERTY� RIGHTS	� ARE� A� NATURAL� OUT
COME� OF� FUNDAMENTAL� ECONOMIC� AND� TECHNOLOGICAL� TRENDS�� !T� THE
SAME�TIME��GOVERNMENTS�IN�MANY�COUNTRIES��DEVELOPED�AND�DEVELOP
ING�� ARE� DEBATING� THE� BALANCE� BETWEEN� THE� ECONOMIC� BENEFITS� OF
COMPETITION��AND�OTHER�POLICY�CONCERNS�SUCH�AS�EXTENDING�SERVICE�TO
UNDERSERVED� POPULATION� GROUPS�� MAINTAINING� UNIVERSAL� SERVICE� OBLI
GATIONS��AND�MAINTAINING�SOME�CONTINUING�GOVERNMENTAL�ROLE�IN�THE
TELECOMMUNICATIONS�SECTOR�AND�THE�STREAM�OF�REVENUE�IT�PROVIDES�
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4RADE�ISSUES�IN�TELECOMMUNICATIONS�ARISE�FOR�AT�LEAST�FOUR�DIS
TINCT��BUT�RELATED�REASONS�

�	 "ECAUSE� TELECOMMUNICATIONS� NETWORKS� ARE� AN� IMPORTANT� IN
FRASTRUCTURE�FOR�THE�EXCHANGE�OF�ALL�GOODS�AND�SERVICES��SUCH
AS� FINANCIAL� SERVICES�� TOURISM��PROFESSIONAL� SERVICES� AND�OTHER
INFORMATIONBASED�SERVICES�

�	 "ECAUSE� THE� TRANSITION� TO� COMPETITION� IN� TELECOMMUNICATIONS
MAKES� THE� ISSUE� OF� MARKET� ACCESS�� ALWAYS� A� CRITICAL� PART� OF
TRADE�NEGOTIATIONS� �THE�ABILITY� TO� SELL� A� SERVICE� INTO�A� FOREIGN
MARKET��FOR�EXAMPLE	��OF�CENTRAL�IMPORTANCE�

�	 "ECAUSE� SUCCESSFUL� TRADE� NEGOTIATIONS� ABOUT� TELECOMMUNICA
TIONS� REQUIRE� REFORMS� TO� THE� NATIONAL� TELECOMMUNICATIONS
REGULATORY�REGIME�SO�AS�TO�PERMIT�GENUINE�COMPETITIVE�OPPOR
TUNITIES�TO�THE�DOMESTIC�AND�FOREIGN�ENTITIES�WHICH�HAVE�BEEN
AFFORDED�MARKET�ACCESS�

�	 "ECAUSE� ISSUES� CONCERNING� TELECOMMUNICATIONS� RELATIONSHIPS
BETWEEN�COUNTRIES�OR�BETWEEN�TELECOMMUNICATIONS�OPERATORS
IN� DIFFERENT� COUNTRIES� THAT� HAVE� TRADITIONALLY� BEEN� HANDLED
WITHIN�THE�)45�FRAMEWORK��SUCH�AS�ISSUES�CONCERNING�ACCOUNT
ING� RATES� AND� CORRESPONDENT� RELATIONS� BETWEEN� INTERNATIONAL
TELECOMMUNICATIONS�OPERATORS��ALSO�ARISE�IN�THE�CONTEXT�OF�IN
TERNATIONAL�TRADE�NEGOTIATIONS�

7ITHIN�THIS�CONTEXT��THE�#OLLOQUIUM�FIRST�SOUGHT�TO�DEFINE�THE
AGENDA� OF� ISSUES� FACING� NATIONAL� POLICY� MAKERS� AND� REGULATORS�� )T
THEN�CONSIDERED�THE� IMPACT�OF� THE�NEW�74/�REGIME�UPON�THE�DO
MESTIC� TELECOMMUNICATIONS� REGULATOR�� AND� THE� FACTORS� WHICH� TELE
COMMUNICATIONS� REGULATORS�AND�POLICY�MAKERS� FELT� THE�.'"4�NEGO
TIATORS� SHOULD� BEAR� IN� MIND�� )SSUES� EMPHASIZED� IN� THE� DISCUSSION
INCLUDED�

�	 4ELECOMMUNICATIONS� INSTITUTIONS� AT� THE� NATIONAL� AND� INTERNA
TIONAL� LEVELS� NEED� TO� ADAPT� TO� A� NEW� AGENDA� AND� APPROACH
DERIVED�FROM�THE�WORLD�OF�COMPETITIVE�MARKETS�UNDER�BINDING
INTERNATIONAL� TRADE� RULES�� AND� CONVERSELY� THOSE� WORKING� IN
TRADE�POLICY� INSTITUTIONS� AND� NEGOTIATIONS� NEED� TO� BECOME
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MORE� FAMILIAR� WITH� THE� OPERATIONAL� REALITIES� OF� THE� TELECOM
MUNICATIONS�INDUSTRY�AND�MAKE�EFFECTIVE�USE�OF�THE�EXPERTISE
AND�CAPABILITIES�OF�TELECOMMUNICATIONS�INSTITUTIONS�AT�BOTH�NA
TIONAL�AND�INTERNATIONAL�LEVELS�

�	 4HE�TELECOMMUNICATIONS�LEGISLATION�OF�74/�MEMBER�COUNTRIES
MUST�ENABLE�GOVERNMENT�POLICYMAKERS�AND�REGULATORS�TO�FUL
FILL� THE� OBLIGATIONS� THEY� HAVE� UNDER� THE� '!43� AND� THE� 4ELE
COMMUNICATIONS� !NNEX�� )N� PARTICULAR�� REGULATORS� IN� CERTAIN
CASES� MAY� NEED� ADDITIONAL� POWERS� OR� A� REVISED� LEGISLATIVE
MANDATE��IN�ORDER�TO�FULFILL�THEIR�NEW�OBLIGATIONS�

�	 4HE� GENERAL� OBLIGATIONS� AND� DISCIPLINES � OF� THE� '!43�� AND
THE� SPECIFIC� COMMITMENTS� IN� 3CHEDULES� TO� THE�'!43�� IN� CON
JUNCTION� WITH� THE� $ISPUTE� 3ETTLEMENT� 5NDERSTANDING� �$35	�
WILL�HAVE�A�MAJOR�IMPACT�ON�THE�WORK�OF�NATIONAL�TELECOMMU
NICATIONS� REGULATORS�� &OR� EXAMPLE��74/� DISPUTE� PANELS� MAY
REVIEW�PRACTICES�OF�NATIONAL�REGULATORS��4HE�POSSIBILITY�OF�SUCH
REVIEW�IS�LIKELY�TO�LEAD�OVER�TIME�TO�SOME�CHANGES�IN�NATIONAL
REGULATORY�PRACTICES��4HIS�HAS�NOT�HAPPENED�YET�UNDER�THE�EX
ISTING�'!43�REGIME��BUT�IT�SEEMS�LIKELY�TO�BE�ONLY�A�MATTER�OF
TIME� BEFORE� IT� DOES�� )T� COULD� BECOME� AN� IMPORTANT� PRACTICAL
REALITY� IF� THE� .'"4� NEGOTIATIONS� CONCLUDE� SUCCESSFULLY�� THE
COMMITMENTS�MADE�ON�MARKET�ACCESS�AND�NATIONAL�TREATMENT
AND� THE� DISCIPLINES� UNDER� '!43� WHICH� THOSE� COMMITMENTS
IMPLY�� ALL� WILL� IMPACT� UPON� REGULATORY� INSTITUTIONS�� PROCESSES
AND�POLICIES��3UCH�COMMITMENTS�WOULD�ALSO�BE�SUBJECT�TO�THE
$35�PROCESS��!�NEED� FOR� RESORTING� TO� THE�$35�WOULD�BE� RE
DUCED�IF�THE�COMMITMENTS�� INCLUDING�THE� ADDITIONAL�COMMIT
MENTS � ON� REGULATORY� FRAMEWORKS�WHICH� ENSURE� REAL�MARKET
ACCESS�� WERE� CLEAR� AND� SUFFICIENT� TO� AVOID� THE� NULLIFICATION
AND�IMPAIRMENT �OF�MARKET�ACCESS�COMMITMENTS�WHICH�IS�THE
FOCUS�OF�$35�DECISIONS�

�	 4HE�74/�REGIME�WILL�ENCOURAGE�FOREIGN�DIRECT� INVESTMENT� IN
THE�EXPANSION�AND�UPGRADING�OF�NATIONAL�TELECOMMUNICATIONS
INFRASTRUCTURES�� BY� REDUCING� REGULATORY� UNCERTAINTIES� AND
HENCE�PERCEIVED�INVESTOR�AND�OPERATOR�RISK��0OTENTIAL�INVESTORS
OR� SERVICE� SUPPLIERS� WHO� WANT� TO� ENTER� THE� MARKET� IN� A
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PARTICULAR� COUNTRY� NORMALLY� CONFRONT� UNCERTAINTIES� AND� SUB
SEQUENT� NEGOTIATIONS� CONCERNING� THAT� COUNTRY S� REGULATORY
PRACTICES�OR� RULES�OF�THE�GAME ��"OTH�WOULD�BE�SIGNIFICANTLY
AIDED� IF� GOVERNMENTS� COMMIT� IN� THE� .'"4� PROCESS� TO� A
REGULATORY�REGIME�THAT�PROMOTES�INVESTMENT�AND�COMPETITION
AND�THAT�IS�SUBJECT�TO�AN�INDEPENDENT�AND�OPEN�REVIEW�ON�THE
NATIONAL� LEVEL� AND� PERHAPS� ALSO�� ON� OCCASION�� THROUGH� THE
INTERNATIONAL�DISPUTE�SETTLEMENT�PROCESS�

�	 !�SUCCESSFUL�OUTCOME�OF�THE�.'"4�NEGOTIATIONS�IS�LIKELY�TO�FA
CILITATE�INCREASED�ECONOMIC�EFFICIENCIES�AND�STRUCTURAL�CHANGES
IN� THE� GLOBAL� TELECOMMUNICATIONS� INDUSTRY� IN� SUCH� AREAS� AS
NEW� STRATEGIC� ALLIANCES�� INTERNATIONAL� CORRESPONDENT� RELATION
SHIPS�BETWEEN�NATIONAL�CARRIERS��AND�THE�LEGITIMIZATION�OF�NON
TRADITIONAL�SUPPLIERS�OF�SERVICES��FOR�EXAMPLE�� INTERNATIONAL�RE
SELLERS	�WHICH�ARE�NOW�BENEFITTING�FROM�ARBITRAGE�AMONG�THE
TRADITIONAL�SUPPLIERS�OF�INTERNATIONAL�SERVICES��OPERATING�WITHIN
THE�TRADITIONAL�CORRESPONDENT�FRAMEWORK�

�	 $EVELOPING�COUNTRIES�MAY�NEED�TO�DEVISE�AN�APPROACH�TO�THE
NEW�BUSINESS�ENVIRONMENT�ARISING� FROM�WORLD� TRADE�NEGOTIA
TIONS�IN�TELECOMMUNICATIONS�IN�ORDER�TO�

• TAKE�ADVANTAGE�OF�THE�POTENTIAL�ECONOMIC�BENEFITS�OF�OPEN
INTERNATIONAL� COMPETITION�� IN� TERMS�OF� INVESTMENT�� INNOVA
TION�AND�ENTREPRENEURIAL�DYNAMISM��INCLUDING�THE�PROVISION
OF� RAPIDLY� EXPANDING� INTERNATIONAL� SERVICES� OF� INTEREST� TO
USERS�

• REALIZE� THE� POTENTIAL� BENEFIT� OF� EASIER� ACCESS� TO� DISTANCE
LEARNING��TELEMEDICINE��ELECTRONIC�COMMERCE�AND�OTHER�AD
VANCED� APPLICATIONS� OF� SPECIAL� RELEVANCE� TO� THE� DEVELOP
MENT�PROCESS�

• PROTECT� OTHER� PUBLIC� POLICY� OBJECTIVES� SUCH� AS� RAPID� PRO
GRESS�TOWARDS�UNIVERSAL�SERVICE�

• ACHIEVE� BETTER� AND� BROADER� ACCESS� TO� PRIVATE� CAPITAL� FOR
NEEDED�EXPANSION�AND�DEVELOPMENT�

4HE� #OLLOQUIUM S� CONCLUSIONS� AND� RECOMMENDATIONS� CAN� BE
FOUND�IN�0ART�6��BELOW�
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!� /VERVIEW

4O�SUMMARIZE�THE�CLOSE�LINK�BETWEEN�TRADE�ISSUES�AND�NATIONAL�TELE
COMMUNICATIONS�REGULATION�

�	 '!43� IMPOSES� SOME�GENERAL� OBLIGATIONS� CONCERNING�NATIONAL
REGULATION��INCLUDING�THOSE�RELATING�TO�TRANSPARENCY��(OWEVER�
IT�DOES�NOT�REQUIRE�ANY�PARTICULAR�FORM�OF�NATIONAL�REGULATION�

�	 %ACH�74/�MEMBER�MUST�DETERMINE�WHETHER�ITS�NATIONAL�REGU
LATOR�HAS�SUFFICIENT�POWERS�TO�FULFILL�ITS�'!43�OBLIGATIONS�

�	 74/� MEMBERS� WHO� ENTER� THE� .'"4� PROCESS� MUST� DECIDE
WHAT� ADDITIONAL� CHANGES�� IF� ANY�� IN� THEIR� DOMESTIC� ARRANGE
MENTS��MAY�BE� REQUIRED� IN�ORDER� TO� REACH�AGREEMENT�WITHIN
THE�.'"4�

�	 -ORE� SPECIFICALLY�� THE� NATIONAL� REGULATOR�� TOGETHER� WITH� THE
COUNTRY S�TRADE�NEGOTIATOR��MUST�CAREFULLY�CONSIDER�THE�DEGREE
AND�EXTENT�TO�WHICH�IT�WISHES�TO�RESERVE�ITS�REGULATORY�DISCRE
TION�IN�A�WIDE�VARIETY�OF�DIFFERENT�CIRCUMSTANCES��3UCH� RESER
VATIONS �MAY�INCLUDE�

I	 DENYING� A� FOREIGN� LICENSE� APPLICANT� BECAUSE� OF� MUTUALLY
EXCLUSIVE�DEMANDS�FOR�RADIO�SPECTRUM�

II	 LIMITING�FOREIGN�INVESTMENT�IN�THE�DOMINANT�SUPPLIER��AND

III	 LIMITING� LICENSES� TO� A� SPECIFIC� NUMBER� OF� PROVIDERS� FOR� A
FIXED� SERVICE�� )F� SUCH� RESERVATIONS� OF� REGULATORY� DISCRETION
ARE�CONSIDERED�TO�BE�DESIRABLE��THEY�NEED�TO�BE�INCLUDED�AS
,IMITATIONS �IN�A�COUNTRY S�3CHEDULE�

�	 )N�FRAMING� ITS�POSITION�� THE�NATIONAL� REGULATOR�MUST� TAKE� INTO
ACCOUNT� THE� FACT� THAT� ANY� QUESTIONS� WHICH� MAY� ARISE� LATER
CONCERNING� ITS� CONFORMITY� WITH� THE� GENERAL� OBLIGATIONS� OF
'!43�� AND� WITH� ITS� OWN� COUNTRY S� 3CHEDULED� COMMITMENTS�
WILL�BE�SUBJECT�TO�THE�DISPUTE�SETTLEMENT��$35	�PROCESS�
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�	 3HOULD� THE� NATIONAL� REGULATOR� WISH� TO� PRESERVE� ITS� ABILITY� TO
EXERCISE�REGULATORY�DISCRETION�REGARDING�COMPETITIVE�SUPPLY�OF
BASIC� TELECOMMUNICATIONS� SERVICES� IN� WAYS� THAT� ARE� INCON
SISTENT�WITH�THOSE�EXISTING�OBLIGATIONS�OF�THE�'!43�THAT�APPLY
TO� SPECIFIC� COMMITMENTS � �BUT� NOT� OTHERWISE	�� �E�G�� PROVI
SIONS� REQUIRING� OBJECTIVE�� TRANSPARENT� AND� NONDISCRIMINATORY
RULEMAKING� IN� !RTICLE� 6)	�� THEN� IT� SHOULD� NOT� SCHEDULE� '!43
COMMITMENTS� ON� THE� BASIC� TELECOMMUNICATIONS� SERVICES
CONCERNED�� )F�NO�COMMITMENTS�ARE�SCHEDULED�FOR�A�PARTICULAR
TELECOMMUNICATIONS� SERVICE�� THEN� -&.� TREATMENT� WOULD� BE
THE�PRINCIPAL�OBLIGATION�INCURRED��UNLESS�AN�-&.�EXEMPTION�IS
TAKEN	�

�	 !� GOVERNMENT� MUST� ALSO� DETERMINE� IF� IT� NEEDS� TO� TAKE� AN
EXEMPTION�FROM�-&.�TREATMENT��WHETHER�OR�NOT� IT�SCHEDULES
COMMITMENTS�� 4YPICALLY�� AN�-&.� EXEMPTION�WOULD� PERMIT� A
REGULATOR� TO� USE� RECIPROCITY� �FOR� EXAMPLE�� AN� ASSESSMENT� OF
THE�DEGREE�OF�MARKET� ACCESS� IN� THE� COUNTRY� OF� ORIGIN� OF� THE
APPLICANT	�AS�A�BASIS�FOR�DECISIONS�WHETHER�OR�NOT�TO�PERMIT�A
FIRM�TO�SUPPLY�A�PARTICULAR�TELECOMMUNICATIONS�SERVICE��)F�REGU
LATORS�WERE�TO�DESIRE�TO�APPLY�SUCH� RECIPROCITY�TESTS ��AN�-&.
EXEMPTION�WOULD�BE�NECESSARY��BUT�IT� IS� IMPORTANT�TO�BEAR�IN
MIND� THAT�-&.�EXEMPTIONS�BY�MAJOR�PLAYERS�WOULD�CERTAINLY
CAUSE� THE� .'"4� NEGOTIATIONS� TO� UNRAVEL�� THEREBY� SUBJECTING
GLOBAL� TELECOMMUNICATIONS� LIBERALIZATION� TO�A� SERIES�OF�COSTLY�
NONUNIFORM�� AND� UNPREDICTABLE� BILATERAL� DEALS� WHICH� WOULD
LACK�CONSISTENCY�AND� THE� FRAMEWORK� FOR�AN�ORDERLY� TRANSITION
WHICH�ADDRESSES�CHANGES�IN�THE�INDUSTRY�

0ART�))�!�CONSIDERS�THE� BASELINE �OBLIGATIONS�WHICH�ARE�UNDER
TAKEN�BY�ALL�74/�MEMBER�STATES�THROUGH�THEIR�PARTICIPATION� IN�THE
-ARRAKESH� !GREEMENT�� SUCH� AS� THOSE� REQUIRING� TRANSPARENCY � OF
THE� DOMESTIC� TELECOMMUNICATIONS� REGULATORY� REGIME�� 0ART�))�"� THEN
CONSIDERS� THE� IMPACT� OF� THE�74/� REGIME�UPON� SPECIFIC�� FUNCTIONAL
RESPONSIBILITIES�OF� THE� TELECOMMUNICATIONS� REGULATOR�� SUCH�AS� LICENS
ING�AND�INTERCONNECTION�
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�� '!43 �'ENERAL�/BLIGATIONS�AND�$ISCIPLINES

4HE� -ARRAKESH� !GREEMENT� AND� SUBSEQUENT� INTERNATIONAL
TRADE�NEGOTIATIONS�WITHIN�THE�74/�FRAMEWORK�CAN�HAVE�AN� IMPACT
UPON�THE�WORK�OF�NATIONAL�TELECOMMUNICATIONS�REGULATORS�IN�SEVERAL
DIFFERENT�WAYS�

�	 !S�A�RESULT�OF�THE� GENERAL�OBLIGATIONS�AND�DISCIPLINES �ARISING
FROM� THE�'!43� AND� THE� 4ELECOMMUNICATIONS� !NNEX� RELATING
TO�REGULATORY�PRACTICES�

�	 !S�A�RESULT�OF�THE�GENERAL�OBLIGATION�OF�-&.�TREATMENT� �NOT
TO�DISCRIMINATE�AMONG�SUPPLIERS�ON� THE�BASIS�OF�NATIONAL�ORI
GIN��UNLESS�AN�EXEMPTION�HAS�BEEN�TAKEN�BY�THE�GOVERNMENT
CONCERNED�

�	 !S�A� RESULT� OF� SPECIFIC�MARKET� ACCESS� AND�NATIONAL� TREATMENT
COMMITMENTS�PERTAINING�TO�CERTAIN�SECTORS�AND�SUBSECTORS

�	 !S�A�RESULT�OF� ADDITIONAL�COMMITMENTS �CONCERNING�NATIONAL
TELECOMMUNICATIONS�REGULATION��SUBSTANTIVE�REGULATORY�POLICIES
AND�OR� REGULATORY� PROCESS� AND� INSTITUTIONS	� THAT� SOME�74/
MEMBERS�MAY�UNDERTAKE� IN�THE�COURSE�OF�THE�.'"4�NEGOTIA
TIONS�

4HESE� GENERAL� OBLIGATIONS� AND�DISCIPLINES� �3EE�!TTACHMENT� �
FOR�THEIR�SUBSTANCE	�CONCERN�

• -&.��'!43�!RTICLE�))	�

• TRANSPARENCY� �'!43� !RTICLE� )))� AND� 4ELECOMMUNICATIONS
!NNEX��!RTICLE��	�

• DOMESTIC�REGULATION��'!43�!RTICLE�6)	�

• MONOPOLIES� AND� EXCLUSIVE� SERVICE� SUPPLIERS� �'!43� !RTI
CLE�6)))	��AND

• BUSINESS�PRACTICES��'!43�!RTICLE�)8	�

4HE�IMPACT�OF�THESE� GENERAL�OBLIGATIONS�AND�DISCIPLINES �WILL
VARY� ACCORDING� TO� THE� STRUCTURE� OF� EACH� COUNTRY S�MARKET�� ALONG� A
CONTINUUM�FROM�MONOPOLISTIC�TO�HIGHLY�COMPETITIVE��!�FEW�EXAMPLES
WILL�ILLUSTRATE�THE�IMPACT�OF�THE�'!43�PROVISIONS�

�	 -ONOPOLISTIC�3ETTINGS� �%VEN�IN�A�COUNTRY�WHERE�A�SINGLE�TELE
COMMUNICATIONS�OPERATOR�HAS�BEEN�GRANTED�A�COMPREHENSIVE
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MONOPOLY��AND�THE�GOVERNMENT�HAS�MADE�NO�COMMITMENT�IN
ITS�3CHEDULE�TO�THE�'!43�TO�CHANGE�THIS��THE�COMBINED�EFFECT
OF� THE� GENERAL� OBLIGATIONS� AND� DISCIPLINES � WITH� SCHEDULED
SPECIFIC� COMMITMENTS� MADE� CONCERNING� SERVICES� OTHER� THAN
TELECOMMUNICATIONS��E�G���BROADCASTING��TOURISM��PROFESSIONAL
SERVICES�� FINANCIAL� SERVICES	� MAY� HAVE� AN� IMPACT� UPON� THE
REGULATION�OF�TELECOMMUNICATIONS��4HIS�HAPPENS�BECAUSE�!RTI
CLE�6)))�OF�THE�'!43�REQUIRES�THAT�EACH�-EMBER�OF�THE�74/
SHALL�ENSURE�THAT�ANY�MONOPOLY�SUPPLIER�OF�A�SERVICE�IN�ITS�TER
RITORY� DOES� NOT� ���� ACT� IN� A� MANNER� INCONSISTENT� WITH� THAT
-EMBER S�OBLIGATIONS�UNDER�����SPECIFIC�COMMITMENTS �AND�BE
CAUSE�THE�!NNEX�ON�4ELECOMMUNICATIONS�REQUIRES�REASONABLE
AND� NONDISCRIMINATORY� ACCESS� BY� OTHER� SERVICE� SUPPLIERS� TO
SUCH� TELECOMMUNICATIONS� NETWORKS� FOR� THE� SUPPLY� OF
SCHEDULED��COMPETITIVE	�SERVICES��E�G���FINANCIAL�SERVICES�

�	 ,IMITED�#OMPETITIVE�%NTRY� �!�DIFFERENT�SITUATION�EXISTS�WHERE
THERE�IS�COMPETITIVE�ENTRY�AND�THE�RELEVANT�74/�MEMBER�GO
VERNMENT� HAS� COMMITTED� ITSELF� �VIA� ITS� NATIONAL� 3CHEDULE	� TO
MAINTAIN�MARKET�ACCESS�FOR�FOREIGN�OPERATORS��BUT�THE�FORMER
MONOPOLY�RETAINS�SUBSTANTIAL�MARKET�POWER��4HERE�ARE�SEVERAL
ASPECTS�

A	 #ONSIDER�� FOR� EXAMPLE�� THE� CASE� WHERE� COMPETITIVE� EN
TRANTS�NEED� INTERCONNECTION� RIGHTS� TO� THE�PREEXISTING�NET
WORK�BECAUSE�THE�MONOPOLY�OPERATOR�RETAINS�A�MONOPOLY
OF�THE�LOCAL�LOOP��ALTHOUGH�COMPETITION�MAY�EXIST�FOR�LONG
DISTANCE�AND�OR�VALUEADDED�SERVICES��(ERE�A�DIFFERENT�PRO
VISION�OF�!RTICLE�6)))�OF� THE�'!43� IS�PARTICULARLY� IMPORTANT�
7HERE�A�-EMBER S�MONOPOLY�SUPPLIER�COMPETES� �IN�THE
SUPPLY�OF�A�SERVICE�OUTSIDE�THE�SCOPE�OF�ITS�MONOPOLY�RIGHTS
AND� WHICH� IS� SUBJECT� TO� THAT� -EMBER S� SPECIFIC� COMMIT
MENTS��THE�-EMBER�SHALL�ENSURE�THAT�SUCH�A�SUPPLIER�DOES
NOT�ABUSE� ITS�MONOPOLY�POSITION�TO�ACT� � IN�A�MANNER� IN
CONSISTENT� WITH� SUCH� COMMITMENTS �� 4HIS� PRESUMABLY
MEANS�THAT�A�TELECOMMUNICATIONS�OPERATOR�IN�THIS�SITUATION
WOULD�NOT�BE�PERMITTED�TO�ABUSE�ITS�MONOPOLY�OF�THE�LOCAL
NETWORK� IN� ORDER� TO� COMPETE� UNFAIRLY� WITH� A� FOREIGN
ENTRANT� IN� THE� �COMPETITIVE	� VALUEADDED� LONG� DISTANCE� OR
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INTERNATIONAL� BUSINESS�� FOR� EXAMPLE�� BY� DENYING� ITS� COM
PETITOR� LOCAL� INTERCONNECTION�OR� LEASED� LINES�� OVERCHARGING
FOR� THESE� SERVICES�� OR� PROVIDING� THEM� AT� LOW� LEVELS� OF
QUALITY�

B	 /F�EQUAL� IMPORTANCE��!RTICLE�6)� IMPOSES�VARIOUS�DUTIES�ON
THE� REGULATOR�WHERE� THE�-EMBER�HAS�MADE� SPECIFIC� COM
MITMENTS� IN� ITS� '!43� SCHEDULES�� &OR� EXAMPLE�� THE
-EMBER�SHALL�NOT�APPLY�LICENSING�AND�QUALIFICATION�REQUIRE
MENTS� � THAT� NULLIFY� OR� IMPAIR� SUCH� SPECIFIC� COMMIT
MENTS� �� )F� THE� GOVERNMENT� OR� REGULATOR� DOES� SO�� THE
$35�MAY�BE�APPLICABLE�

C	 %VEN� WHERE� NO� MARKET� ACCESS� COMMITMENTS� HAVE� BEEN
SCHEDULED�� THE�REGULATORS�OF�A�74/�MEMBER�GOVERNMENT
MUST� APPLY�-&.� TREATMENT�� !S� A� RESULT��WHERE� SOME� DE
GREE� OF� LIBERALIZATION� OF� CERTAIN� TELECOMMUNICATIONS� SER
VICES�ALREADY�EXISTS�IN�PRACTICE��OR�IF�IT�IS�NEWLY�INTRODUCED�
REGULATORS�MAY�NOT�DISCRIMINATE� IN�FAVOR�OF�FOREIGN�SUPPLI
ERS� FROM�ANY� COUNTRY� OR� AGAINST� SUPPLIERS� FROM�ANY�74/
-EMBER��5NLESS�AN�EXEMPTION�FROM�THE�GENERAL�-&.�OBLI
GATIONS�OF� THE�'!43� IS� FILED�WITH� THE�74/� �WHICH�� IF�NOT
FILED� BY� THE� CLOSE� OF� THE�.'"4� NEGOTIATIONS� BY� END�!PRIL
������ IS� ONLY� POSSIBLE� THROUGH� APPROVAL� OF� A� WAIVER� BY
OTHER� 74/� MEMBERS	� THE� REGULATOR� CANNOT� FAVOR�� FOR
EXAMPLE�� *APANESE� SUPPLIERS� OVER� &RENCH� SUPPLIERS� ON� THE
BASIS�OF�THEIR�NATIONALITY�IN�GRANTING�LICENSES�TO�SUPPLY�ANY
LIBERALIZED� SERVICES�� WHETHER� OR� NOT� A� 3CHEDULE� COMMIT
MENT�WAS� TAKEN� FOR� THE�SERVICE�CONCERNED��!S�A� RESULT�OF
NOT� SCHEDULING�� THE� CRITERIA� USED� FOR� GRANTING� ANY� SUCH� LI
CENSES� CANNOT� RELATE� TO� THE� NATIONALITY� OF� THE� FOREIGN
SUPPLIER�

�	 #OMPETITIVE� -ARKETS� � )N� HIGHLY� COMPETITIVE� MARKETS�� THE
PROVISIONS�OF�!RTICLE�)8�OF�THE�'!43��CONCERNING�"USINESS�0RAC
TICES�� CONTINUE� TO� BE� IMPORTANT� TO� ENSURE� THAT� NATIONAL� TELE
COMMUNICATIONS�OPERATORS�DO�NOT�ACT�IN�A�MANNER�CALCULATED
TO� UNFAIRLY� DISADVANTAGE� FOREIGN� PARTICIPANTS� IN� THE� NATIONAL
MARKET�� ALTHOUGH�!RTICLE� )8�MAINLY� IMPOSES� AN� OBLIGATION� TO
CONSENT�
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!NOTHER� ISSUE� CONCERNING� THE� BASELINE� OBLIGATIONS� RELATES� TO
TRANSPARENCY �REQUIREMENTS��!RTICLE�)))�OF�THE�'!43�AND�!RTICLE���OF
THE� 4ELECOMMUNICATION� !NNEX� IMPOSE� A� REQUIREMENT� ON� NATIONAL
REGULATORS� TO�PUBLISH� TARIFFS�AND�OTHER�CONDITIONS�APPLICABLE� TO�END
USERS�� 4HESE� TRANSPARENCY� REQUIREMENTS� COULD� IN� SOME� INSTANCES
CONFLICT� WITH� LOCAL� REQUIREMENTS� FOR� COMMERCIAL� CONFIDENTIALITY�� AL
THOUGH�!RTICLE�)))�BIS�PROVIDES�THAT� .OTHING�IN�THIS�!GREEMENT�SHALL
REQUIRE�ANY�-EMBER�TO�PROVIDE�CONFIDENTIAL�INFORMATION��THE�DISCLO
SURE�OF�WHICH�����WOULD�PREJUDICE�LEGITIMATE�COMMERCIAL�INTERESTS�OF
PARTICULAR� ENTERPRISES�� PUBLIC� OR� PRIVATE �� -ORE� SIGNIFICANTLY�� IF� THE
NATIONAL� REGULATORY� PRACTICES� CAN� BE� SHOWN� NOT� TO� BE� CONSISTENT
WITH� THESE� TRANSPARENCY� REQUIREMENTS� IMPOSED� BY� THE� '!43�� THE
COUNTRY�CONCERNED�MAY�BE�SUBJECT�TO�THE�$35�PROCESS�

4HE�#OLLOQUIUM�CONCLUDED��HOWEVER��THAT�THESE�TRANSPARENCY
PROVISIONS�ARE�AS�YET�UNTESTED��AND�IT�IS�NOT�POSSIBLE�TO�BE�TOO�DEFINI
TIVE�ABOUT�THEIR�SCOPE�OR�LIKELY�PRACTICAL�IMPACT�

�� !DDITIONAL�COMMITMENTS

)N� INTERNATIONAL� TRADE�NEGOTIATIONS� ABOUT�BASIC� TELECOMMUNI
CATIONS��ACHIEVING�AN�AGREEMENT�TO�REMOVE�BARRIERS�TO�INTERNATIONAL
COMPETITION� �SUCH� AS� THAT� BEING� SOUGHT� IN� THE�.'"4	�MAY� INVOLVE
THE�NEGOTIATION�OF� ADDITIONAL�COMMITMENTS �IN�-EMBERS �SCHEDULES
CONCERNING� REGULATORY� INSTITUTIONS�� PROCESSES� AND� POLICIES� FROM� A
CRITICAL�MASS �OF�COUNTRIES��4HIS�NEED�ARISES�BECAUSE��IN�THE�ABSENCE
OF�SUCH�PROVISIONS��GOVERNMENTS�THAT�ARE�WILLING�IN�PRINCIPLE�TO�MAKE
COMMITMENTS� ABOUT�MARKET� ACCESS� AND�NATIONAL� TREATMENT� IN� TELE
COMMUNICATIONS�AND�TO�ADHERE�TO�74/�PRINCIPLES�MAY�NOT�BE�WILL
ING�OR�ABLE�TO�FULFILL�THE�COMMITMENTS�IN�PRACTICE��-ANY�NEGOTIATORS
BELIEVE� THAT� GRANTING� MARKET� ACCESS� ALONE� MAY� NOT� BE� SUFFICIENT
WITHOUT� ENSURING�� THROUGH� AN� EFFECTIVE� REGULATORY� REGIME�� FAIR� OP
PORTUNITIES� TO� COMPETE�� 'OVERNMENTS�WHOSE� NEGOTIATORS� TAKE� THIS
POSITION�MAY�BE�UNWILLING�TO�PROCEED�UNLESS�OTHER�GOVERNMENTS�NOT
ONLY�MAKE� SIGNIFICANT� COMMITMENTS� TO�MARKET� ACCESS� AND�NATIONAL
TREATMENT�� BUT� ALSO� AGREE� TO� ACCOMPANY� SUCH� COMMITMENTS� WITH
ADDITIONAL�COMMITMENTS �ABOUT�REGULATORY�MATTERS�
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4HUS��MARKET�ACCESS�AND�NATIONAL�TREATMENT�COMMITMENTS�ARE
THE�CHIEF�OBJECTIVES�OF�THE�.'"4��BUT�SUCH�COMMITMENTS�MAY�NOT�OF
THEMSELVES�BE�SUFFICIENT�TO�ASSURE�MARKET�ACCESS�IN�PRACTICE��4O�HELP
ACHIEVE� THAT� ACTUAL� MARKET� ACCESS�� ADDITIONAL� COMMITMENTS� ARE
SOUGHT�� !� SUCCESSFUL� OUTCOME� TO� THE� .'"4� PROCESS� IS� LIKELY� TO� IN
VOLVE�REGULATORY�ELEMENTS��SUCH�AS�PROVISIONS�CONCERNING�

�	 REGULATORY�INSTITUTIONS��FOR�EXAMPLE��WHETHER�THE�REGULATOR�IS
INDEPENDENT� OF� THE� INCUMBENT� TELECOMMUNICATIONS� OPERATOR
AND�NATIONAL�INDUSTRIAL�INTERESTS�

�	 REGULATORY�PROCESSES�� FOR�EXAMPLE��WHETHER� THERE�ARE�MEAS
URES�ENSURING�THAT�THE�DECISIONMAKING�PROCESS�IS�KNOWN��AND
IS�NONDISCRIMINATORY�

�	 SUBSTANTIVE� REGULATORY� POLICIES�� FOR� EXAMPLE�� POLICIES� CON
CERNING� INTERCONNECTION� BETWEEN� CARRIERS� �AS� DISCUSSED� AT
LENGTH�IN�THE�&OURTH�2EGULATORY�#OLLOQUIUM S�"RIEFING�2EPORT	�

4WO�BROAD�CONCLUSIONS�EMERGED�FROM�THE�#OLLOQUIUM�DISCUS
SION�ON�THIS�SUBJECT�

�	 4HERE�IS�A�NEED�TO�ENSURE�THAT�THE� ADDITIONAL�COMMITMENTS
ARE�SPECIFIC�ENOUGH�TO�

• GIVE� INVESTORS� AND�BUSINESS�DECISIONMAKERS� CONFIDENCE� IN
THE� REGULATORY�ENVIRONMENT� THEY�WILL� FACE�AND�CONFIDENCE
IN� THE� WILLINGNESS� AND� ABILITY� OF� THE� REGULATOR� TO� ENSURE
THAT� THE� REGULATORY� PRACTICE� ACCORDS� WITH� THE� NATIONAL
COMMITMENTS�GIVEN�CONCERNING�MARKET�ACCESS�AND�NATIONAL
TREATMENT�

• BE�THE�BASIS��IF�NECESSARY��OF�EFFECTIVE�ACTION�IN�RESPONSE�TO
COMPLAINTS� CONSIDERED� BY�74/� PANELS� UNDER� THE� $ISPUTE
3ETTLEMENT�5NDERSTANDING��$35	�

• IN� FACT�� REPRESENT� REAL� ADDITIONAL� COMMITMENTS� � RATHER
THAN�A�REITERATION�OF�EXISTING�OBLIGATIONS�

• BE�UNDERSTANDABLE�TO�THE�TELECOMMUNICATIONS�COMMUNITY�

�	 .EVERTHELESS�� ADDITIONAL�COMMITMENTS �SHOULD�NOT�BE�SO�DE
TAILED�THAT�THEY�

• UNREASONABLY� INFRINGE� ON� OTHER� LEGITIMATE� CONCERNS� AND
RESPONSIBILITIES�OF�NATIONAL�GOVERNMENTS�AND�REGULATORS�
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• UNREASONABLY� INFRINGE� ON� THE� ABILITY� OF� NATIONAL� GOVERN
MENTS�AND�REGULATORS�TO�DETERMINE�HOW�TO�IMPLEMENT�AND
ENFORCE�THE�ADDITIONAL�OBLIGATIONS�

• ENDANGER�A�SUCCESSFUL�OUTCOME�BY�MAKING�THE�.'"4�NEGO
TIATIONS�UNNECESSARILY�COMPLEX�AND�DETERRING�MARKET�ACCESS
COMMITMENTS� FROM� COUNTRIES� JUST� STARTING� ON� THE� LIBERALI
ZATION�PATH�

• BECOME�RAPIDLY�OBSOLETE�AS�MARKET�CONDITIONS�AND�OR�TECH
NOLOGY�CHANGE�

&INALLY��THE�#OLLOQUIUM�RECOGNIZED�THAT�IT�IS�SIMPLY�TOO�SOON�TO
DETERMINE�WHETHER� A� CRITICAL�MASS �OF� COUNTRIES�WILL� BE�PREPARED�
EITHER� THROUGH�THE�.'"4�PROCESS�OR�OTHERWISE�� TO�SUBJECT� THEIR�NA
TIONAL�REGULATORY�REGIMES�WITHIN�THE�NEXT�SEVERAL�YEARS��NOT�ONLY�TO
FUNDAMENTAL�REFORMS��WHICH�MANY�COUNTRIES�HAVE�BEEN�UNDERTAKING
ANYWAY	�� BUT� ALSO� TO� PLACE� SUCH� HITHERTO� NATIONAL� REGULATORY� PRO
CESSES�FOR�BASIC�SERVICES�SQUARELY�WITHIN�THE�MULTILATERAL�TRADE�FRAME
WORK��WITH�ITS�SPECIAL�DISCIPLINES��PROCEDURES��AND�DISPUTE�SETTLEMENT
MECHANISMS�

"� 74/ S�IMPACT�ON�SPECIFIC�REGULATORY�AREAS

�� -ARKET�!CCESS

5NDER� THE�HEADING�OF� MARKET� ACCESS �� THE�#OLLOQUIUM� CON
CLUDED�THAT�

�	 .ATIONAL� REGULATORS�MAY� NEED� TO� REVISE� THEIR� REGULATORY� POLI
CIES� IN� ORDER� TO� IMPLEMENT� SPECIFIC� MARKET� ACCESS� COMMIT
MENTS�THAT�THEIR�GOVERNMENTS�HAVE�MADE�IN�THE�3CHEDULES�TO
THE�'!43��OR�MAY�MAKE�IN�THE�FUTURE�THROUGH�THE�.'"4�AND
OTHER�FUTURE�NEGOTIATIONS�

�	 -ARKET�ACCESS�COMMITMENTS�ARE�MADE�ON�AN�-&.�BASIS��BUT
-&.�EXEMPTIONS�MAY�BE�TAKEN��ONCE�THE�CURRENT�SUSPENSION
OF� THE� APPLICATION� OF� -&.� DURING� THE� .'"4� NEGOTIATION
COMES� TO� AN� END�� 4HE� SCOPE� AND� NUMBER� OF� SUCH�-&.� EX
EMPTIONS�IS�NOT�YET�CLEAR��&OR�COUNTRIES�WHICH�ARE�PARTICIPANTS
IN�.'"4�NEGOTIATIONS�� IN� THE�EVENT� THAT�A� SUBSTANTIVE�AGREE
MENT�ON�OPENING�THE�MARKET�FOR�BASIC�TELECOMMUNICATIONS�IS
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REACHED� THROUGH� THE�.'"4��-&.�EXEMPTIONS�WILL� BE� LIMITED
BY�THE�DESIRE�TO�REACH�AN�AGREEMENT�

�	 )T� MAY� �OR� MAY� NOT	� BE� CONSIDERED� ACCEPTABLE�� EVEN� WHERE
MARKET�ACCESS�AND�NATIONAL�TREATMENT�COMMITMENTS�AND�-&.
OBLIGATIONS�APPLY��FOR�NATIONAL�REGULATORS�TO�CONTINUE�APPLYING
VERY�GENERAL�CRITERIA�WHICH�GIVE�THE�REGULATOR�WIDE�DISCRETION
IN�PRACTICE� AND�PROCESS�� ESPECIALLY� IF� THE� RESULTS� OR� PERCEIVED
RESULTS�COULD�BE�INCONSISTENT�WITH�GENERAL�'!43�PRINCIPLES�

�	 2ESTRICTIONS� ON� FOREIGN� OWNERSHIP� AND� INVESTMENT� MAY� NO
LONGER�BE�SUSTAINABLE�

�	 .ATIONAL� REGULATORY� POLICIES� OTHER� THAN� LICENSING�� CONSIDERED
BELOW�� MAY� IMPEDE� THE� ACHIEVEMENT� OF� MARKET� ACCESS� AND
NATIONAL� TREATMENT�� $E� FACTO � ,IMITATIONS�MAY�BE�PERCEIVED
TO�BE�THE�EQUIVALENT�OF� NONTARIFF �BARRIERS�

4HE�#OLLOQUIUM S�MORE�SPECIFIC�CONCLUSIONS�IN�THIS�AREA�WERE�

�	 2EVIEW� OF� ,EGISLATION� � .ATIONAL� GOVERNMENTS� AND� NATIONAL
TELECOMMUNICATIONS�REGULATORS�WILL�NEED�TO�CLOSELY�REVIEW�THE
ADEQUACY�AND�SUITABILITY�OF�NATIONAL�LEGISLATION�AND�REGULATION
TO�ALLOW�FOR�THE�IMPLEMENTATION�OF�BOTH�THE� GENERAL�OBLIGA
TIONS�AND�DISCIPLINES �OF�THE�'!43��AND�SPECIFIC�COMMITMENTS
MADE�IN������IN�THE�3CHEDULES�TO�THE�'!43��OR�IN�ANY�SUBSE
QUENT�3CHEDULE� COMMITMENTS� THAT�ARISE� FROM� THE�.'"4�AND
FUTURE� NEGOTIATIONS	�� &OR� EXAMPLE�� NATIONAL� REGULATORS� WILL
NEED� SUFFICIENT� POWERS� TO� ENSURE� THAT� CARRIERS� WHICH� HAVE
MONOPOLY� RIGHTS� ACT� IN� COMPLIANCE� WITH� !RTICLE� 6)))
�-ONOPOLIES�AND�%XCLUSIVE�3ERVICE�0ROVIDERS	�OF�THE�'!43�

�	 -&.� � 4HREE� MAIN� POINTS� EMERGED� FROM� THE� DISCUSSION� OF
-&.�

• 4HE�NUMBER��AND�SCOPE	�OF�-&.�EXEMPTIONS�TAKEN�DURING
THE�.'"4�NEGOTIATIONS�NEEDS�TO�BE�MINIMIZED� IN�ORDER�TO
ENSURE�THAT�THERE�IS�A�SUFFICIENT� CRITICAL�MASS �OF�OFFERS�SO
THAT� THE�NEGOTIATIONS�CAN� SUCCEED�� RECOGNIZING� THAT�74/
-EMBERS�MAY�FAIL�TO�CONTRIBUTE�ADEQUATELY�TO�THE� CRITICAL
MASS � FOR� REASONS� OTHER� THAN� TAKING� -&.� EXEMPTIONS�
4HUS�� MARKET� ACCESS� AND� NATIONAL� TREATMENT� LIMITATIONS
MUST�ALSO�BE�MINIMIZED�TO�ENSURE�A� CRITICAL�MASS�
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• 4HE� PERPETUATION� OF� RECIPROCITY� AS� THE� BASIS� FOR� PARTICIPA
TION�BY�SERVICE�PROVIDERS�FROM�ONE�COUNTRY� IN�THE�MARKETS
OF� ANOTHER� COUNTRY�� IS� INCONSISTENT�WITH�-&.�� AND�WOULD
NULLIFY� ONE� OF� THE� GREATEST� POTENTIAL� BENEFITS� FROM� '!43
AND�.'"4��INCREASED�SIMPLICITY�AND�UNIFORMITY�OF�THE�REGU
LATORY� ENVIRONMENT� WORLDWIDE�� 4HUS�� WIDESPREAD� -&.
EXEMPTIONS�WOULD�SIGNAL�A�RETURN�TO�BILATERAL�RECIPROCITY�

• !N�-&.�EXEMPTION� SHOULD� NOT� RESULT� IN� SERVICE� PROVIDERS
FROM�ANY�MEMBER�BEING�TREATED�WORSE�THAN�THE�TREATMENT
SPECIFIED� IN� A� SCHEDULE�� THOUGH� SUCH� AN� EXEMPTION� CAN
LEGITIMATELY�ALLOW�SERVICE�PROVIDERS� FROM�A�MEMBER� TO�BE
TREATED�BETTER�THAN�THE�SCHEDULE�SPECIFIES�

�	 2EGULATORY� $ISCRETION� � #ONCERNING� THE� QUESTION� OF� HOW
MUCH�DISCRETION�SHOULD�BE� LEFT�TO�REGULATORS��AND�HOW�DIFFER
ING�IMPLEMENTATION�AND�ENFORCEMENT�APPROACHES�BY�NATIONAL
REGULATORS�CAN�BE�RECONCILED�WITH�MARKET�ACCESS�AND�NATIONAL
TREATMENT� COMMITMENTS�� THE� #OLLOQUIUM� CONSIDERED� THAT
HANDLING�OF�THIS�SUBJECT�THROUGH�ADDITIONAL�COMMITMENTS�MAY
BE�APPROPRIATE�IN�THE�CONTEXT�OF�.'"4��)T�IS�CLEAR�THAT�A�SOLU
TION�THAT�IS�ACCEPTABLE�TO�A�SUFFICIENT�NUMBER�OF�GOVERNMENTS
MUST�BE�FOUND�IN�ORDER�TO�ALLOW�AN�AGREEMENT�TO�BE�REACHED
IN�THE�.'"4�THAT�COMMITS�MEMBERS�TO�A�MAJOR�MOVE�TOWARDS
MORE� OPEN� MARKETS� IN� BOTH� LAW� �DE� JURE	� AND� PRACTICE� �DE
FACTO	��AND�ONE�THAT� IS�CLEAR�ENOUGH�TO�PROVIDE�THE�BASIS� FOR
THE�$35�PROCESS�

�	 &OREIGN� /WNERSHIP� � #ONCERNING� THE� QUESTION� OF� FOREIGN
OWNERSHIP�� THE� DISCUSSION� MADE� IT� CLEAR� THAT�� AT� THIS� STAGE�
FOREIGN� OWNERSHIP� OR� CONTROL� OF� NEW� ENTRANTS� TO� THE� TELE
COMMUNICATIONS�OPERATOR�BUSINESS�MAY�BE�HANDLED�DIFFERENTLY
FROM� FOREIGN� INVESTMENT� AND� EQUITY� PARTICIPATION� IN� THE� IN
CUMBENT� CARRIER�� BUT� THAT� GOVERNMENTS� SHOULD� EVENTUALLY
RECONCILE�THE�TWO��&OR�EXAMPLE��SOME�GOVERNMENTS�HAVE�BEEN
WILLING� TO� ALLOW�MAJORITY� FOREIGN� OWNERSHIP� FOR� NEW� CELLULAR
SERVICES�BUT�NOT�FOR�ESTABLISHED�FIXED�SERVICES��&OR�THOSE�74/
MEMBERS�WITH�MONOPOLY�044 S��HOW�MUCH�FOREIGN�OWNERSHIP
IS�TO�BE�ALLOWED�IN�THAT�ENTITY�
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�	 2ELATIONSHIP�TO�/THER�.ATIONAL�0OLICIES� �#ONCERNING�THE�RELA
TIONSHIPS� BETWEEN� OTHER� ASPECTS� OF� NATIONAL� REGULATION� AND
MARKET�ACCESS��THREE�IMPORTANT�ISSUES�EMERGED�

• .ATIONAL� REGULATORS� MAY� LEGITIMATELY� IMPOSE� REASONABLE
REQUIREMENTS�ON�NEW�OPERATORS�AND�SERVICE�PROVIDERS�ON�A
NONDISCRIMINATORY�BASIS��SUCH�AS�REQUIRING�THEM�TO�PROVIDE
OR� SUPPORT�UNIVERSAL� SERVICE�OR� SERVICE�OVER�A�DEFINED�AND
WIDE� GEOGRAPHIC� AREA� BY� A� SPECIFIED� DATE�� (OWEVER�� RE
QUIREMENTS� OF� THIS� KIND� CAN�� IF� DISCRIMINATORY� OR� TAKEN� TO
AN� EXTREME�� BE� UNREASONABLE� AND� CONSTITUTE�� IN� EFFECT�� A
DENIAL�OF�MARKET�ACCESS��7HERE�THERE�IS�DISAGREEMENT��THE
DIVIDING� LINE� BETWEEN� REASONABLE � AND� UNREASONABLE
MAY�ULTIMATELY�BE�ADDRESSED�THROUGH�THE�74/�DISPUTE�SET
TLEMENT�MACHINERY��AND�BE�DETERMINED�BY�THE�EFFECT�OF�THE
REQUIREMENT�ON�SCHEDULED�COMMITMENTS�

• 3IMILAR� CONSIDERATIONS� APPLY� TO� SPECTRUM� MANAGEMENT�
4HE�ISSUES�ARE�CONSIDERED�LATER�IN�THIS�SECTION�

• 4ECHNICAL� STANDARDS� MAY� ALSO� CONSTITUTE� AN� OBSTACLE� TO
MARKET� ACCESS� BEING� EFFECTIVELY� ACHIEVED� IN� PRACTICE�
DEPENDING�ON�THEIR�CONTENT�AND�HOW�THEY�ARE�APPLIED�

�� ,ICENSING

4HE�#OLLOQUIUM� RECOGNIZED� THAT� THE�WAY�NATIONAL� REGULATORS
PERFORM� THEIR� LICENSING� FUNCTIONS�WILL� CHANGE� TO� SOME�DEGREE� AS� A
RESULT� OF� THE� ����� -ARRAKESH� !GREEMENT�� AND� POTENTIALLY� WILL
CHANGE�TO�A�LARGER�DEGREE��AT�LEAST�IN�SOME�COUNTRIES	�AS�A�RESULT�OF
ANY� FUTURE� AGREEMENT� ARISING� FROM� THE� .'"4� NEGOTIATIONS�� 3UCH
CHANGES�MAY�AFFECT�REGULATORS �LICENSING�ACTIVITIES�IN�THREE�WAYS�

�	 "Y� CHANGING� THE� WAY� THEY� MUST� CONDUCT� THEIR� LICENSING
PROCESS�

�	 "Y�CHANGING�WHOM�THEY�DO�OR�DO�NOT�LICENSE�

�	 "Y�CHANGING�THE�LICENSE�CONDITIONS�THE�REGULATOR�WILL�IMPOSE�

4HE� FIRST� OF� THESE� POINTS� HAS� ALREADY� BEEN� CONSIDERED� IN
0ART�))�!�OF�THIS�REPORT��4HE�SECOND�AND�THIRD�ARE�CONSIDERED�BELOW�
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4HE�CONDUCT�OF�LICENSING�IN�ACCORDANCE�WITH�THE�REQUIREMENTS
OF� THE� '!43�� THE� 4ELECOMMUNICATIONS� !NNEX� AND� EXISTING� '!43
3CHEDULES��AND�IN�ACCORDANCE�WITH�ANY�FURTHER�AGREEMENT�THAT�MAY
BE� REACHED� THROUGH� .'"4�� INVOLVES� SIGNIFICANT� CHALLENGES�� %VEN� IF
THE�.'"4�NEGOTIATING�PROCESS�DID�NOT�PLACE�PRESSURES�ON�PARTICIPAT
ING�74/�MEMBERS� TO�MAKE� ADDITIONAL� COMMITMENTS � CONCERNING
REGULATORY� PROCESSES� �WHICH� IT� DOES	��74/�MEMBER� GOVERNMENTS�
INCLUDING� THOSE� NOT� PARTICIPATING� IN� THE� .'"4�� WILL� OFTEN� NEED� TO
ENHANCE�THEIR�NATIONAL�REGULATORY�ARRANGEMENTS�TO�MEET�THESE�CHAL
LENGES��BECAUSE�THESE�ARE�GENERAL�OBLIGATIONS�UNDER�!RTICLES�6)��6)))
AND�)8�OF�'!43�

&OR�EXAMPLE�

�	 4HE�RELATIONSHIP�BETWEEN�LICENSE�CONDITIONS�AND�GENERAL�POLI
CIES� �FOR� EXAMPLE� THOSE� CONCERNING� UNIVERSAL� SERVICE� AND
MEASURES� TO� ENFORCE� COMPETITION� POLICY	�� WILL� OFTEN� NEED� TO
BE� CLARIFIED�� )N� PRACTICE� TODAY�� FOR� EXAMPLE��MANY� REGULATORS
USE� LICENSING� TO� IMPLEMENT� POLICIES� CONCERNING�MARKET� STRUC
TURE�� 4O� TAKE� ANOTHER� EXAMPLE�� LICENSE� CONDITIONS� ARE� OFTEN
USED� AS� A� PROTECTION� AGAINST� ANTICOMPETITIVE� BEHAVIOR� IN
MANY� COUNTRIES�� INCLUDING� THOSE� THAT� INTRODUCE� COMPETITION
BUT�DO�NOT�HAVE�A�COMPETITION�LAW�FRAMEWORK�THAT�APPLIES�TO
THIS�REGULATED�SECTOR�

�	 )F�A�COMMITMENT� IS� TO�BE�MADE�� IT� IS�EXTREMELY� IMPORTANT� TO
SCHEDULE� ANY� LIMITATIONS� OR� RESTRICTIONS� ON� THE� NUMBER� OF� LI
CENSES�GRANTED��WHETHER��FOR�EXAMPLE��BECAUSE�OF�RADIO�SPEC
TRUM�LIMITATIONS�OR�DUE�TO�A�DESIRE�NOT�TO�GRANT�RIGHTS�TO�BUILD
IN� PUBLIC� RIGHTS� OF�WAY� TO� LARGE� NUMBERS� OF� OPERATORS	�� !NY
REGULATIONS�WHICH�HAVE�NOT�BEEN�SCHEDULED�AND�THAT� IN�PRAC
TICE� HAVE� THE� EFFECT� OF� DENYING� THE� MARKET� ACCESS� AND� NA
TIONAL� TREATMENT� INDICATED� IN� A� 3CHEDULE� CAN� BE� CHALLENGED
THROUGH�THE�DISPUTE�SETTLEMENT�MACHINERY�SET�UP�BY�THE�$35�
)T� IS� CRITICAL�� THEN�� THAT� IF� THE� TELECOMMUNICATIONS� REGULATOR
WISHES� TO� PRESERVE� ANY� RESTRICTIONS� OR� LIMITATIONS�� IT� ENSURES
THAT�THEY�APPEAR�IN�THE�RELEVANT�NATIONAL�SCHEDULE��OR�ARE�CON
SISTENT� WITH� THE� REQUIREMENTS� OF� !RTICLE� 6)� �E�G��� OBJECTIVE
TECHNICAL�STANDARDS	�
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.ORMALLY�� TELECOMMUNICATIONS� REGULATORS� REACH� CONSIDERED
JUDGEMENTS�ON�THE�MANY�ELEMENTS�INVOLVED�IN�ISSUING�LICENSES�BASED
ON�A�WEIGHING�OF�THE�RELEVANT�FINANCIAL��TECHNICAL�AND�POLICY�CONSID
ERATIONS��"UT�WHEN�RELATED�COMMITMENTS�ARE�MADE�WITHIN�THE�74/
FRAMEWORK�� THESE� DOMESTIC� TELECOMMUNICATIONS� REGULATORY� AND
TECHNICAL�CONSIDERATIONS�MUST�BE�BASED�ON�OBJECTIVE�CRITERIA�AND�BE
NO�MORE�BURDENSOME�ON�THE�LICENSEE�THAN�IS�NECESSARY�TO�ATTAIN�THE
REGULATOR S�LEGITIMATE�POLICY�GOALS��'!43�!RTICLE�6)	��)T� IS�DIFFICULT�TO
DETERMINE� IN� ADVANCE�HOW� THESE�OBLIGATIONS�WILL� BE� INTERPRETED� IN
PRACTICE��)F�ADDITIONAL�COMMITMENTS�IN�THIS�AREA�ARE�NEGOTIATED��IT�IS
IMPORTANT�TO�ENSURE�THAT�THEY�DO�NOT�UNNECESSARILY�CURTAIL�THE�EXER
CISE�OF�REASONABLE�REGULATORY�DISCRETION��WHILE�REMAINING�CONSISTENT
WITH�THE�GENERAL�'!43�PRINCIPLES�

�� )NTERCONNECTION�FOR�$OMESTIC�LOCAL�AND�OR�,ONG$ISTANCE
3ERVICES

&OR� NATIONAL� GOVERNMENTS � COMMITMENTS� TO� MARKET� ACCESS
AND�NATIONAL� TREATMENT� TO�BE� FULLY�EFFECTIVE� IN�PRACTICE��AGREEMENT
ON�INTERCONNECTION�RIGHTS�IS�REQUIRED��4HE�TERMS�OF�SCHEDULED� ADDI
TIONAL� COMMITMENTS � THAT�MIGHT�EMBODY� SUCH�AN�AGREEMENT�MUST
BE�SPECIFIED�CONCRETELY�ENOUGH�TO�BE�ENFORCEABLE�AND�EFFECTIVE��BUT
MUST�NOT�BE�SPECIFIED� IN�SO�MUCH�DETAIL�AS�TO�RESTRICT�UNREASONABLY
THE�FLEXIBILITY�OF�NATIONAL�REGULATION��4HE�ASPECTS�THAT�COMMITMENTS
ON�INTERCONNECTION�SHOULD�ADDRESS�ARE�

�	 0RICING�OF�)NTERCONNECTION��'ENERAL�PRINCIPLES�ARE�NEEDED�TO
ASSURE�A�LEVEL�COMPETITIVE�PLAYING�FIELD��ALONG�THE�LINES�OF�DE
VELOPING�FURTHER�THE�CONCEPT�OF� COST�ORIENTATION 	��BUT�THESE
SHOULD�BE�GENERAL�PRINCIPLES�AND�NOT�DETAILED�RULES�

�	 1UALITY� AND� FUNCTIONALITY� PROVIDED�� THE� RIGHT� OF� INTERCON
NECTING� CARRIERS� TO� RECEIVE� INTERCONNECTION� SERVICES� OF� SUFFI
CIENT�FUNCTIONALITY�AND�QUALITY��ON�A�TIMELY�AND�NONDISCRIMINA
TORY� BASIS�� IS� ALSO� IMPORTANT�� &OR� EXAMPLE�� DIALING� PARITY
�KNOWN� IN� SOME� COUNTRIES� AS� EQUAL� ACCESS	� IS� AN� IMPORTANT
ASPECT� OF� INTERCONNECTION� FUNCTIONALITY�� ENABLING� TELECOMMU
NICATIONS�USERS�TO�CHOOSE�A�NEW�CARRIER�WITHOUT�HAVING�TO�DIAL
A�LARGE�NUMBER�OF�EXTRA�DIGITS��!N�IMPORTANT�RELATED�ASPECT�IS
THE� NUMBERING� PLAN�� 4HIS�� THOUGH� LESS� DRAMATIC� THAN� THE
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FREQUENCY�SPECTRUM�ISSUE��IS�AN�IMPORTANT�FACTOR�IN�RENDERING
COMPETITION�VIABLE�IN�PRACTICE��-ANAGING�THE�NUMBERING�PLAN
IS�A�REGULATORY�FUNCTION��EVEN�THOUGH�THE�REGULATOR�CAN�DELE
GATE� ALL� OR� PART� OF� IT� TO� THE� INDUSTRY� AND� RETAIN� ONLY� SOME
REGULATORY�OVERSIGHT�

/NCE�MORE��THE�CHALLENGE�IS�TO�DEFINE�GENERAL�PRINCIPLES�THAT�
WHILE� GENERAL�� ARE� CONCRETE� ENOUGH� TO� ACHIEVE� EFFECTIVE
COMMITMENT�TO�MAKE�MARKET�ACCESS�AND�NATIONAL�TREATMENT�A
REALITY��AND�TO�PROVIDE�A�SUFFICIENT�BASIS�FOR�RESORT�TO�THE�$35
SHOULD�THAT�PROVE�NECESSARY�

�	 .ETWORK�!RCHITECTURE��4HE�ABILITY�OF�CARRIERS�TO�INTERCONNECT
TO�THE�PUBLIC�NETWORK� IN�A�MANNER�APPROPRIATE�TO�CARRIER�OP
ERATIONS��E�G���COLOCATION�OR� TRUNK�SIDE�INTERCONNECTION 	��AS
DISTINCT�FROM�INTERCONNECTING�LIKE�AN�ENDUSER�� LINE�SIDE�INTER
CONNECTION 	� IS� IMPORTANT�TO�MAKING�MARKET�ACCESS�EFFECTIVE�
!NOTHER� IMPORTANT� ASPECT� CONCERNS� THE� PHYSICAL� LOCATIONS� OF
POINTS� OF� INTERCONNECTION �WHERE� INTERCONNECTION� IS� PROVID
ED��(ERE�AGAIN��THE�CHALLENGE�IS�TO�ESTABLISH�THE�BEST�BALANCE
BETWEEN�GENERAL�PRINCIPLES�AND�DETAIL�

�� )NTERCONNECTION� FOR� )NTERNATIONAL�3ERVICES��AND�!CCOUNT
ING�2ATES�OR�.ETWORK�!CCESS�4ERMINATION�#HARGES

4HE�FUTURE�EVOLUTION�OF�THE�TRADITIONAL�CORRESPONDENT�RELATION
SHIP� BETWEEN� NATIONAL� OPERATORS�� INVOLVING� ACCOUNTING� RATES� AND
SETTLEMENTS� FOR� INTERNATIONAL� TELECOMMUNICATIONS� TRAFFIC�� SHOULD� BE
SEEN�AS�PART�OF�THE�PROBLEM�OF�ACHIEVING��IN�PRACTICE��MARKET�ACCESS�
-&.� AND� NATIONAL� TREATMENT� FOR� CROSSBORDER� SUPPLY� OF� SERVICES�
!LTERNATIVES� TO� TODAY S� ACCOUNTING� RATE� SYSTEM� �FOR� EXAMPLE�� AN
-&.�BASED� TERMINATION�CHARGE �OR�COSTORIENTED�ACCESS�CHARGE�TO
INTERCONNECT�INTERNATIONAL�TRAFFIC	�HAVE�BEEN�PROPOSED�IN�THE�.'"4�
/%#$��AND�)45��0ROPOSED�ALTERNATIVES�GENERALLY�REPRESENT�PROPOSALS
FOR� PUTTING� PAYMENT� FOR� DELIVERY� OF� INTERNATIONAL� TRAFFIC� FROM� ONE
NATIONAL� CARRIER� TO� A� CORRESPONDENT� IN� ANOTHER� COUNTRY� ON� A� BASIS
SIMILAR� TO� THE�PRICING�OF�DOMESTIC� INTERCONNECTION�� )N� THE� LONG� RUN�
CONVERGENCE�BETWEEN�THESE�TWO�TYPES�OF�PAYMENT�FOR�INTERCONNEC
TION�FOR�INTERNATIONAL�TELECOMMUNICATIONS�TRAFFIC�HAS�MERIT��AND�IS��IN
ANY� CASE�� LIKELY� TO� DEVELOP� WHERE� SPECIFIC� MARKET� ACCESS� AND
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NATIONAL�TREATMENT�COMMITMENTS�FOR�BASIC�TELECOMMUNICATIONS�HAVE
BEEN�MADE��AS�A�RESULT�OF�COMPETITIVE�MARKET�FORCES��TECHNOLOGY�OR
THE�BREAKDOWN�OF�THE�CORRESPONDENT�SYSTEM�

4HERE� ARE� TWO� PRACTICAL� POSSIBILITIES�� EITHER� THE� INTERNATIONAL
SERVICE�CONTINUES�TO�BE�PROVIDED�BY�AN�INTERNATIONAL�OPERATOR�IN�ONE
COUNTRY�TO�A�SUBSCRIBER�IN�ANOTHER�COUNTRY�ON�A�CROSSBORDER�SUPPLY
BASIS�� -ODE�� �IN�'!43�TERMINOLOGY	�OR�THE�INTERNATIONAL�OPERATOR
ESTABLISHES� ITSELF� IN� THE�CORRESPONDING�COUNTRY��DELIVERS� THE� INTERNA
TIONAL� TRAFFIC� TO� ITSELF� IN� THAT� COUNTRY� AND� THEN�� OFTEN� VIA� DOMESTIC
INTERCONNECTION�ARRANGEMENTS��DELIVERS� THE� TRAFFIC� TO� THE�SUBSCRIBER
�-ODE��	��)N�THE�FIRST�CASE�THERE�WOULD�BE�SOME�INTERNATIONAL�ACCESS
CHARGE� APPLIED� AT� THE� BORDER� OF� THE� CORRESPONDING� COUNTRY�� 4HIS
WOULD� REPLACE� THE� ACCOUNTING� RATE�� (OWEVER�� A�MEANS�WOULD� STILL
NEED�TO�BE�FOUND�TO�COMPENSATE�THE�CORRESPONDING�CARRIER�FOR�THE
USE�OF�ITS�INTERNATIONAL�FACILITIES��)N�THE�SECOND�CASE�THERE�WOULD�BE
NO� ACCOUNTING� RATE� NECESSARY� BECAUSE� THE� ORIGINATING� OPERATOR
WOULD� DELIVER� THE� TRAFFIC� TO� ITSELF� IN� THE� CORRESPONDING� COUNTRY�� )N
THE�FIRST�CASE�THE�CORRESPONDENT�COUNTRY�WOULD�NOT�NECESSARILY�HAVE
TO�COMMIT�TO�ALLOWING�ENTRY�TO�FOREIGN�OPERATORS�IN�ITS�INTERNATIONAL
TELECOMMUNICATIONS�MARKET�� THOUGH� IT�MAY�NEVERTHELESS�MAKE� CER
TAIN�COMMITMENTS�WITH�RESPECT�TO�THE�ACCESS�CHARGE�APPLIED�TO�THE
INTERNATIONAL�TRAFFIC�DELIVERED�TO�ITS�BORDERS��)N�THE�SECOND�CASE��THE
GOVERNMENT�OF� THE�CORRESPONDENT�COUNTRY�WOULD�MAKE�MARKET�AC
CESS�AND�NATIONAL�TREATMENT�COMMITMENTS�WITH�RESPECT�TO�THE�ENTRY
OF� FOREIGN� SUPPLIERS� OF� INTERNATIONAL� TRAFFIC�� 4HERE� MIGHT� ALSO� BE
ADDITIONAL�COMMITMENTS�PERTAINING�TO�INTERCONNECTION�

4HE�ISSUE�OF�A�FUNDAMENTAL�RESTRUCTURING�OF�THE�EXISTING�CORRE
SPONDENT�SYSTEM�OF�ACCOUNTING�RATES� IS�NOT�BEING�ADDRESSED� IN�THE
.'"4�FOR�THE�FOLLOWING�REASONS�

�	 .O�UNIVERSALLY�ACCEPTED�ALTERNATIVE�HAS�BEEN�PROPOSED�

�	 4HE�MANNER� IN�WHICH�-&.�WOULD� BE� APPLIED� TO� THE� CURRENT
SYSTEM�OF�ACCOUNTING�RATES�IS�UNCERTAIN�

�	 4HE� NET� HARDCURRENCY� REVENUE� FROM� INTERNATIONAL� CALLS� IS� AN
IMPORTANT� SOURCE� OF� FOREIGN� EXCHANGE� IN� SOME� DEVELOPING
COUNTRIES�� AND� THUS� THE� INCLUSION� OF� PROVISIONS� CONCERNING
ACCOUNTING�RATES�IN�AN�AGREEMENT�ARISING�FROM�THE�.'"4�MAY
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MAKE�IT�DIFFICULT�TO�SECURE�AGREEMENT�AMONG�A�LARGE�NUMBER
OF� COUNTRIES� IN� RELATION� TO� ISSUES� BEING� NEGOTIATED� IN� THE
.'"4��%VEN�IF�THERE�IS�NO�AGREEMENT�IN�THE�.'"4�ON�THE�MAT
TER��HOWEVER��DEVELOPING�COUNTRIES�MAY�BE�INCREASINGLY�FACED
WITH� A� SITUATION� IN�WHICH� THE� LARGE� INTERNATIONAL� CARRIERS�WILL
NO� LONGER� BE�WILLING� TO� PAY� SUCH� COUNTRIES� AS�MUCH� AS� THEY
ARE�TODAY�FOR�TERMINATING�THEIR�TRAFFIC�

�	 0RACTICAL� PROBLEMS� OF�MOVING� FROM� TODAY S� NETWORK� OF� BILAT
ERAL�RELATIONSHIPS�TO�A�MULTILATERAL�-&.�OR�COSTORIENTED�FRAME
WORK� MAY� LEAD� TO� CHANGES� IN� THE� ACCOUNTING� RATE� REGIME
BEING�PHASEDIN�ON�A�BILATERAL�AND�REGIONAL�BASIS�FIRST�

�	 7HILE�ISSUES�INVOLVING�CHANGES�TO�EXISTING�LEVELS�OF�ACCOUNTING
RATES�ARE�BEING�DISCUSSED�IN�THE�.'"4��THERE�IS�A�CONSIDERABLE
DISAGREEMENT�ABOUT�WHETHER�ACCOUNTING� RATES�ARE� THE� RESULT
OF� GOVERNMENTAL�MEASURES �OR�THE�OUTCOME�OF� COMMERCIAL
NEGOTIATIONS � �OR� BOTH	�� AND� TO�WHAT� EXTENT� AN� INTERGOVERN
MENTAL� AGREEMENT� CAN� IMPOSE� CHANGES� TO� COMMERCIAL
AGREEMENTS�

4HE�#OLLOQUIUM�CONCLUDED�THAT��QUITE�APART� FROM�THE� IMPACT
OF�THE�74/��THE�PRESENT�ACCOUNTING�RATE�SYSTEM�ITSELF�IS�UNLIKELY�TO
SURVIVE�VERY�LONG�BECAUSE�OF�THE�STRONG�PRESSURE�ON�TARIFFS�CAUSED�BY
COMPETITIVE� ENTRY� BY� FOREIGN� OPERATORS�� AND� THE� POSSIBILITY� WHICH
THAT� COMPETITION�BRINGS�OF� THROUGH� CARRIERS �OR�GLOBAL� ALLIANCES� IN
THE� FUTURE� SEEKING� TO� DELIVER� THEIR� OWN� TRAFFIC� TO� THE� DESTINATION
COUNTRY�AND�INTERCONNECTING�AT�DOMESTIC�TARIFF�RATES�

�� #OMPETITION�0OLICY

3AFEGUARDS� AGAINST� ANTICOMPETITIVE� BEHAVIOR� BY�MARKET� PAR
TICIPANTS�ARE�NECESSARY�PARTS�OF�NATIONAL�REGULATORY�REGIMES�FOR�TELE
COMMUNICATIONS��4HE�TASK�OF�IMPLEMENTING�SUCH�SAFEGUARDS�MAY�BE
ENTIRELY�ENTRUSTED�TO�AN�INDUSTRYSPECIFIC�TELECOMMUNICATIONS�REGULA
TOR� APPLYING� COMPETITION� AND� TELECOMMUNICATIONS� LAW�� ENTIRELY� EN
TRUSTED�TO�A�GENERAL�COMPETITIONPOLICY�BODY�WORKING�IN�CONJUNCTION
WITH�THE�COURTS��OR�ENTRUSTED�TO�A�COMBINATION�OF�THE�TWO��)T�NEEDS
ALSO�TO�BE�KEPT�IN�MIND�THAT�MANY�DEVELOPING�COUNTRIES�DO�NOT�HAVE
A�COMPETITION�POLICY��OR�COMPETITION�POLICY�INSTITUTIONS�
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4HE�EXISTING� GENERAL�OBLIGATIONS�AND�DISCIPLINES �OF�THE�'!43
ALREADY�ADDRESS�SOME�OF�THE�RESPONSIBILITIES�OF�THE�AGENCY�OR�AGEN
CIES� CHARGED� WITH� DEVISING� AND� APPLYING� COMPETITION� POLICY� AS� IT
APPLIES�TO�TELECOMMUNICATIONS�

)T� IS� POSSIBLE� THAT� ADDITIONAL� COMMITMENTS � MADE� IN� THE
COURSE�OF�THE�.'"4�NEGOTIATIONS�WILL�FURTHER�AMPLIFY�AND�CLARIFY�THEIR
RESPONSIBILITIES�� AT� LEAST� FOR� THOSE� COUNTRIES� WHOSE� GOVERNMENTS
MAKE�SUCH�COMMITMENTS��(ERE�� TOO��A�BALANCE�MUST�BE� STRUCK��ON
THE�ONE�HAND��THERE�IS�A�SERIES�OF�REQUIREMENTS�THAT�MUST�BE�INCOR
PORATED�INTO�A�COUNTRY S�COMPETITION�POLICY��ON�THE�OTHER��TOO�GREAT
A�SPECIFICITY�MAY�UNDULY�LIMIT�THE�FLEXIBILITY�OF�THE�NATIONAL�REGULATORS
TO� IMPLEMENT� THE�COUNTRY S�OWN�COMPETITIVE�POLICIES��&OR�EXAMPLE�
HOW�SPECIFIC�SHOULD�A�COUNTRY S�PROPOSED�ADDITIONAL�COMMITMENT�ON
COMPETITION�POLICY�BE�ON�SUCH�MATTERS�AS�CROSSSUBSIDIES�WITHIN�THE
OPERATIONS� OF� DOMINANT� SUPPLIERS�� ACCOUNTING� SAFEGUARDS� OR� STRUC
TURAL� SEPARATION��AND�MISUSE�OF�CUSTOMER� RELATED� INFORMATION�� )T� IS
NOT�CLEAR�HOW�FAR�COUNTRIES�SHOULD�GO�� IN�THE�.'"4�PROCESS��TO� LAY
DOWN�CONDITIONS�ON�NATIONAL�COMPETITION�POLICY�

�� &REQUENCY�3PECTRUM�2EGULATION

$ECISIONS�ON�FREQUENCY�SPECTRUM�ISSUES�CONSTITUTE�ONE�OF�THE
KEY�RESPONSIBILITIES�OF�NATIONAL�REGULATORS��4HESE�DECISIONS�ARE�OFTEN
EXPRESSED� IN�TERMS�OF�GRANTING� LICENSES�BY�DECIDING�ON�THE�APPLICA
BLE� TECHNICAL� CRITERIA� AND� THEN�� FOR� SUPPLIERS� OF� RADIO� COMMUNICA
TIONS� SERVICES�� SELECTING� THE� WINNER �OR�WINNERS� FROM�AMONG�CON
TENDING� APPLICANTS�� WHO� MAY� INCLUDE� BOTH� DOMESTIC� AND� FOREIGN
ENTITIES��'IVEN�THAT�SPECTRUM�IS�A�LIMITED�RESOURCE��A�VARIETY�OF�SITU
ATIONS�MAY�ARISE�

�	 !�COUNTRY�ADOPTS�A�CERTAIN� RADIO� STANDARD�OR� SPECTRUM�SHAR
ING�SCHEME��AND�THEN�REJECTS�THE�LICENSE�APPLICATION�OF�ENTITIES
PROPOSING� THE�USE�OF�A�DIFFERENT� STANDARD�OR� SCHEME��#AN� IT
BE�CHALLENGED�IN�THE�74/�REGIME�ON�THE�GROUNDS�THAT�IT�LIMITS
THE�NUMBER�OF�POTENTIAL�OPERATORS�

�	 4HE� NATIONAL� REGULATORY� AUTHORITY� REJECTS� THE� APPLICATION� OF
BOTH�FOREIGN�AND�DOMESTIC�CARRIERS�FOR�A�GIVEN�PORTION�OF�THE
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SPECTRUM�BECAUSE�IT�HAS�RESERVED�THE�USE�OF�THE�SPECTRUM�RE
QUESTED�FOR�OTHER�PURPOSES�WHICH�ARE�ALSO�CONSISTENT�WITH�ITS
OBLIGATIONS�UNDER�THE�)45�2ADIO�2EGULATIONS�

�	 4HE� USE� OF� THE� RADIO� SPECTRUM� IS� COMMONLY� ASSOCIATED�WITH
STATE� SECURITY� ISSUES�� SUCH� AS� POLICE� AND� NATIONAL� DEFENSE�� )T
SHOULD�BE�NOTED� THAT�!RTICLE����OF� THE� )45�#ONSTITUTION�PRO
VIDES�-EMBER�3TATES�WITH�FULL� FREEDOM�CONCERNING�THEIR�MILI
TARY� RADIO� INSTALLATIONS�� )N� ADDITION�� !RTICLE� 8)6� OF� THE� '!43
CONTAINS� A� PUBLIC� ORDER � EXCEPTION�� &OR� THESE� REASONS�� IT� IS
NOT� AT� ALL� CLEAR� THAT� THE� TRANSPARENCY� REQUIREMENTS� UNDER
'!43�WOULD�REQUIRE�PUBLICATION�OF�INFORMATION�RELATED�TO�THE
STATE�SECURITY�USE�OF�THE�RADIO�FREQUENCY�SPECTRUM�

�	 !�NATIONAL� REGULATOR�HAS�DECIDED�TO� LICENSE�� SAY�� SIX�DOMESTI
CALLY� OWNED� CELLULAR� OPERATORS� WITH� FREQUENCY� SPECTRUM� AP
PORTIONED�AMONG�THE�SIX�OPERATORS��$OES�IT�HAVE�THE�RIGHT�TO
REJECT�A�SEVENTH�APPLICANT��WHETHER�FOREIGN�OR�DOMESTIC��#AN
ITS� DECISION� BE� REVIEWED� ON� THE� GROUNDS� THAT� THE� REGULATOR
COULD�HAVE�ESTABLISHED�EIGHT�LICENSES�AND�THUS�ADMITTED�ADDI
TIONAL�FOREIGN�COMPETITORS�

3EVERAL�CONCLUSIONS�CAN�BE�DRAWN�ABOUT�THESE�CASES�

�	 )T�IS�NECESSARY�FOR�GOVERNMENTS�TO�DETERMINE�THE�EXTENT�OF�THE
COMMITMENTS� THEY� WILL� MAKE� CONCERNING� NATIONAL� TREATMENT
AND�MARKET� ACCESS� �E�G��� WHAT� LIMITATIONS� THEY�WILL� INDICATE	
CONCERNING� TELECOMMUNICATIONS� SERVICES� THAT� USE� THE� RADIO
FREQUENCY� SPECTRUM�� 4HIS� DECISION� WILL� DICTATE� WHETHER� THE
SAME�TREATMENT�MUST�BE�GIVEN�EQUALLY�TO�FOREIGN�AND�DOMES
TIC�ENTITIES��HOW�MANY� LICENSES�MUST�BE�GRANTED�� IF� ANY�� AND
THE�LIMITATIONS�THAT�CAN�BE�APPLIED�TO�FOREIGN�EQUITY�PARTICIPA
TION� IN� �OR�CONTROL�OF	� LICENSEES��4HE�KEY�POINT� IS� THAT�A�COM
MITMENT�WILL�MEAN� THAT� THE� REJECTION� OF� A� FOREIGN� APPLICANT
FOR�A�SPECTRUM�LICENSE��OR� THE� IMPOSITION�OF�CONDITIONS��MUST
BE� CONSISTENT� WITH� THE� SCHEDULED� COMMITMENT�� WITH� -&.
TREATMENT��EXCEPT�WHERE�EXEMPTIONS�APPLY	��AND�WITH�THE�DIS
CIPLINES�OF�THE�'!43��FOR�EXAMPLE��!RTICLE�6)�
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�	 /NCE�COMMITMENTS�ARE�MADE��THE�POSSIBILITY�NEEDS�TO�BE�REC
OGNIZED�THAT�A�LOSING�APPLICANT�MAY�PERSUADE�ITS�GOVERNMENT
TO�INITIATE�A�DISPUTESETTLEMENT�PROCEEDING�UNDER�THE�$35��ON
THE� GROUNDS� THAT� THE� '!43�MARKET� ACCESS� COMMITMENT� HAS
BEEN�BREACHED�BY� DENIAL� OF� THE� LICENSE� OR� THE� IMPOSITION� OF
RESTRICTIVE�CONDITIONS��EVEN�THOUGH�THE�NATIONAL�REGULATOR�MAY
HAVE�REASONABLY�BELIEVED�IT�WAS�ENTITLED�AND�JUSTIFIED�TO�ACT�AS
IT�DID�

�	 'OVERNMENTS� WILL� NEED� TO� DECIDE� WHETHER�� AND� TO� WHAT
EXTENT��TO�TAKE�AN�-&.�EXEMPTION��IF�THEY�INTEND�TO�DISCRIMI
NATE� IN� FAVOR�OF�SUPPLIERS� FROM�A�PARTICULAR�COUNTRY�� IN� RADIO
BASED�SERVICES�FOR�WHICH�THEY�WILL�TAKE�COMMITMENTS��OR�EVEN
IF�THEY�DO�NOT�MAKE�SPECIFIC�COMMITMENTS�FOR�SUCH�SERVICES�

�	 *UDGMENTS� ABOUT� HOW� TO� MANAGE� PARTICULAR� RADIOSPECTRUM
ALLOCATIONS�AT�THE�NATIONAL�LEVEL���E�G��WHETHER�TO�DIVIDE�A�PAR
TICULAR� ALLOCATION� INTO� TWO� BLOCKS� OR� FOUR� BLOCKS� FOR� ASSIGN
MENT�PURPOSES	��CAN�HAVE�A�SIGNIFICANT�IMPACT�UPON�THE�LICENS
ING� PROCESSES�� 4HESE� JUDGMENTS� INVOLVE� COMPLEX� TECHNICAL�
MARKET� AND�POLICY�MATTERS�� AS�WELL� AS� TECHNICAL� COORDINATION
WITH� OTHER� GOVERNMENTS� TO�MINIMIZE� INTERFERENCE� IN� THE� USE
OF� THE� SPECTRUM��.EVERTHELESS�� THERE� IS� A� POSSIBILITY� THAT� DIF
FERENCES�OF�OPINION�ABOUT� THE� REASONABLENESS�OF� THESE� JUDG
MENTS�MAY�LEAD�TO�DISPUTESETTLEMENT�PROCEEDINGS�UNDER�THE
$35�
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4HE�#OLLOQUIUM�EXTENSIVELY�CONSIDERED�THE�IMPLICATIONS�OF�THE
-ARRAKESH� !GREEMENT� AND� THE� .'"4� NEGOTIATIONS� FOR� DEVELOPING
COUNTRIES�

!S�OF����.OVEMBER�������OF�THE�����)45�MEMBERS������WERE
74/� MEMBERS�� WHILE� AN� ADDITIONAL� ��� WERE� OBSERVERS�� MANY� OF
WHICH� ARE� IN� THE� PROCESS� OF� ACCESSION� TO� THE� 74/�� ��� COUNTRIES
WERE�PARTICIPATING�IN�THE�.'"4�����ARE�REPRESENTED�BY�THE�%UROPEAN
5NION	�� ��� COUNTRIES�WERE� OBSERVERS�� AND� THE�.'"4� HAD� BEFORE� IT
���OFFERS� FROM� ��� COUNTRIES� �OFFERS� FROM� THE� ��� COUNTRIES� OF� THE
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%UROPEAN�5NION�BEING�PRESENTED�AS�ONE	��/F�THE����PARTICIPANTS�IN
THE� .'"4�� EIGHT� WERE� MAJOR� DEVELOPING� COUNTRIES�� /F� THE
����COUNTRIES� WHICH� HAD� MADE� OFFERS�� THREE� WERE� DEVELOPING
COUNTRIES�

)N�PARTICULAR��THE�#OLLOQUIUM�CONCLUDED�THAT�

�	 )MPACT� � %VEN� IF� CURRENT�NATIONAL�POLICIES� REMAIN�UNCHANGED
AND� .'"4� REACHES� NO� AGREEMENT�� THE� IMPACT� OF� THE� -AR
RAKESH� !GREEMENT� ON� THE� EVOLUTION� AND� FUNCTIONING� OF� THE
MARKET�FOR�TELECOMMUNICATIONS�SERVICES�WILL�BE�FELT�IN�DEVELOP
ING� COUNTRIES� AS� WELL� AS� IN� ADVANCED� INDUSTRIAL� COUNTRIES
THROUGH�INCREASED�VOLUMES�OF�TELECOMMUNICATIONS�TRAFFIC�AND
EASIER�ACCESS�TO�SOURCES�OF�INFORMATION�

�	 0ARTICIPANTS� � 4HERE� ARE� SIGNIFICANT� POTENTIAL� BENEFITS� TO� DE
VELOPING�COUNTRIES�FROM�A�FULLER�PARTICIPATION� IN�MARKETOPEN
ING�MEASURES�NEGOTIATED�THROUGH�74/��ESPECIALLY�IN�TERMS�OF�

• UPGRADING�OF�TELECOMMUNICATIONS�REGULATORY�STRUCTURES��AS
WELL� AS� MODIFYING� THEIR� RELATIONSHIPS� WITH� OTHER� PARTS� OF
GOVERNMENT�� SUCH� AS� THOSE�MANAGING� COMPETITION� POLICY�
WILL� INCREASE� THE� INTERNATIONAL� FLOW� OF� CAPITAL�� TECHNOLOGY
AND�MANAGEMENT�SKILLS�NECESSARY�TO�ACCELERATE�THE�EXPAN
SION�AND�UPGRADING�OF�THE�PUBLIC�NETWORK�

• CHALLENGING�AND�ENERGIZING�THE�INCUMBENT�TELECOMMUNICA
TIONS�OPERATOR�TO�ENHANCE�ITS�PERFORMANCE�

• POTENTIAL� BENEFITS� OF� DELIVERY� OF� OTHER� SERVICES�� E�G�� TELE
MEDICINE��EDUCATION�

• IMPROVING�CONDITIONS�OF�ACCESS�TO�LONGDISTANCE�CARRIERS�

• IN� THE� CASE� OF� SOME� DEVELOPING� OR� NEWLY� INDUSTRIALIZING
COUNTRIES�WHICH�ALREADY�HAVE�HIGHLYCAPABLE� TELECOMMUNI
CATIONS� OPERATORS�� CREATING� OPPORTUNITIES� FOR� THEM� TO� EX
PAND�INTO�OTHER�COUNTRIES�UNDER�-&.�PROTECTION�

• ATTRACTING� SUBSTANTIAL� INVESTMENT� FOR� TELECOMMUNICATIONS�
4HIS� IS�BECAUSE�REGULATORY�RISK�AS�PERCEIVED�BY� INVESTORS� IS
REDUCED� BY� ANCHORING� REGULATORY� RULES� IN� A� MULTILATERAL
AGREEMENT� INCORPORATING� A� MECHANISM� FOR� DISPUTE� RESO
LUTION�
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/N�THE�OTHER�HAND��THERE� IS�A�PROBABILITY�OF�SOME�REDUCTIONS
�OR�AT�LEAST�REDUCED�GROWTH	�IN�HARDCURRENCY�REVENUES��RESULT
ING�FROM�A�DROP�IN�INTERNATIONAL�ACCOUNTING�RATES��4HIS�POTEN
TIAL�LOSS�WILL�HAVE�TO�BE�BALANCED�AGAINST�LONG�TERM�GAINS�FROM
COMPETITION�AND�BETTER�TELECOMMUNICATIONS�SERVICES�

)T�WAS�ALSO�RECOGNIZED�THAT�IN�SOME�DEVELOPING�COUNTRIES��AN
AGREEMENT�ON�TELECOMMUNICATIONS�SERVICES�MAY�BE�PART�OF�A
PACKAGE�DEAL � INVOLVING�OTHER� TRADED�GOODS�OR� SERVICES� �FOR
EXAMPLE��ORANGES��TELECOMMUNICATIONS�AND�TOMATOES�MAY�BE
PUT�IN�THE�SAME�BASKET	�

�	 7HETHER�AND�(OW�TO�0ARTICIPATE� �!S�A�CONSEQUENCE�OF�EACH
COUNTRY S� EVALUATION� OF� ITS� INTERESTS�� DIFFERENT� DEVELOPING
COUNTRIES� MAY� ADOPT� DIFFERENT� POSITIONS� REGARDING� PARTICIPA
TION�IN�.'"4��FOR�EXAMPLE�

• OPTING�OUT�OF� THE�NEGOTIATION�OF�MARKETOPENING�COMMIT
MENTS� IN� BASIC� TELECOMMUNICATIONS� NOW� TAKING� PLACE
THROUGH�.'"4��BUT�DERIVING�BENEFITS�NOT�ONLY� FROM�MEM
BERSHIP� IN�74/� AND� HENCE� PARTICIPATION� IN� '!43� IN� GEN
ERAL��BUT�ALSO�FROM�THE�APPLICATION�OF�THE�-&.�PRINCIPLE�TO
A�FUTURE�.'"4�AGREEMENT��#OUNTRIES�WOULD�THEREBY�POTEN
TIALLY�PROVIDE�THEIR�COMPANIES�WITH�ACCESS�TO�THE�MARKET�IN
OTHER�COUNTRIES�PARTICIPATING� IN� THAT�AGREEMENT� �THE� FREE
RIDERS �EFFECT	�

• PARTICIPATING�IN�.'"4�BY�

I	 SUBMITTING�OFFERS�TO�OPEN�UP�THEIR�MARKETS�TO�COMPETI
TION� ON� WHATEVER� TERMS� �CONSISTENT� WITH� THE� GENERAL
'!43� PRINCIPLES	� THEY� CONSIDER� APPROPRIATE�� &OR� EXAM
PLE�� THESE� TERMS�MIGHT�BE�DESIGNED�TO�GIVE� INCUMBENT
TELECOMMUNICATIONS�OPERATORS� TIME� TO�DEVELOP� THE� FULL
SET� OF� CAPABILITIES� REQUIRED� BY� A� COMPETITIVE� MARKET
PLACE�

II	 OFFERING� TO� REDUCE�� IN� PHASES�� NATIONAL� RESTRICTIONS� ON
FOREIGN�OWNERSHIP�AND�THE�FLOW�OF�FOREIGN�CAPITAL�

$EVELOPING�COUNTRIES �OFFERS�MIGHT�BE�DESIGNED�TO�ACCELERATE
ACCESS� TO�NEW� TECHNOLOGY� AND� EXPERIENCED�MANAGEMENT� VIA� INTER
NATIONAL�ALLIANCES�AND�NEED�NOT�INVOLVE�COMMITMENTS�OR�CONCESSIONS
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AS� FARREACHING� �AT� LEAST� IN� THE� EARLY� YEARS� OF� THEIR� APPLICATION	� AS
THOSE�OFFERED�BY�ADVANCED�INDUSTRIAL�COUNTRIES�

4HE�#OLLOQUIUM�REACHED�SOME�ADDITIONAL�CONCLUSIONS�

4HE�GOVERNMENTS�OF�MANY�DEVELOPING�COUNTRIES�ARE�NOT� FULLY
AWARE� OF� THE� SIGNIFICANCE� OF� THE� NEGOTIATIONS� UNDERWAY�� &OR� THIS
REASON�� IT� IS� IMPORTANT� TO� DISSEMINATE� INFORMATION� TO� DEVELOPING
COUNTRIES�TO�INCREASE�THE�LEVEL�OF�AWARENESS�OF�THE�74/�REGIME�AND
IMPLICATIONS��SO�AS�TO�ENCOURAGE�THE�GOVERNMENTS�OF�THESE�COUNTRIES
TO� JOIN� IN� THE�.'"4�EFFORTS� TOWARDS�MARKET� LIBERALIZATION�� )T� IS�ALSO
IMPORTANT�TO�ENSURE�THAT�A�COUNTRY S�TRADE�NEGOTIATORS�ARE� IN�CLOSE
CONTACT�WITH�THEIR�TELECOMMUNICATIONS�COLLEAGUES�AND�THUS�BECOME
FULLY� AWARE� OF� THE� IMPLICATIONS� FOR� THE� TELECOMMUNICATIONS� SECTOR�
&OR�A�SERIES�OF�PRACTICAL�RECOMMENDATIONS�ADDRESSED�TO�A�GROUP�OF
!FRICAN�COUNTRIES�WITH�RESPECT�TO�74/�ISSUES��SEE�COORDINATED�!FRI
CAN� 0ROGRAMMING�OF� ASSISTANCE� ON� 3ERVICES� �#!0!3	� AND� 4ELECOM
MUNICATIONS�$EVELOPMENT�"UREAU��"$4	�OF�THE�)45��2EPORT�ON�0OLICY
3TUDY� OF� &IVE�!FRICAN�#OUNTRIES� AND�.EGOTIATIONS� AND�#ONCESSIONS
UNDER� 'ENERAL� !GREEMENT� ON� 4RADE� �'!43	�� 3ANOU� AND�-OSHIRO�
/CTOBER������

4HIS�INFORMATION�SHOULD�CLEARLY�INDICATE�THE�OPPORTUNITIES�AND
BENEFITS�OF�JOINING�THE�PROCESS��AS�WELL�AS�THE�CONSEQUENCES�OF�JOIN
ING�OR�NOT�JOINING��&OR�EXAMPLE�

�	 !� COUNTRY� CANNOT� JOIN� THE� .'"4� PROCESS� UNTIL� IT� BECOMES� A
74/�SIGNATORY�

�	 !� COUNTRY� THAT� IS� A�74/� SIGNATORY� BUT� DOES� NOT� COMMIT� TO
.'"4�BEFORE� IT� CONCLUDES� ITS�WORK� IN�!PRIL� ����� CAN� AT� ANY
TIME�SUBMIT�COMMITMENTS�TO�OPEN�UP�ITS�MARKET��WITHOUT�HAV
ING� TO�WAIT� UNTIL� THE� NEXT� ROUND� OF� NEGOTIATIONS� �WHICH�WILL
BEGIN� IN� THE� YEAR� ����� AT� THE� LATEST	�� (OWEVER�� A� COUNTRY
LOSES�THE�ADVANTAGE�OF�PARTICIPATING�IN�THE�.'"4�PROCESS�AND
THUS�INFLUENCING�THE�NEGOTIATION�

�	 ,IKEWISE��A�GOVERNMENT�THAT�IS�A�74/�SIGNATORY�THAT�SIGNS�ON
TO�AN�AGREEMENT�ARISING�FROM�THE�.'"4��BUT�WITH�SIGNIFICANT
LIMITATIONS� BUILT� INTO� ITS� 3CHEDULE�� MAY� INCREASE� ITS� COMMIT
MENTS� AND� REDUCE� THE� LIMITATIONS� AT� ANY� TIME�� (OWEVER�� IT
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AGAIN� LOSES� THE�ADVANTAGES� THAT�MIGHT�HAVE�BEEN�GAINED�BY
USING� THESE� CONCESSIONS� TO� GAIN� BARGAINING� LEVERAGE� DURING
THE�.'"4�PROCESS�ITSELF�

�	 )F�A�74/�SIGNATORY�SCHEDULES�NO�COMMITMENTS�IN�THE�CONTEXT
OF�THE�.'"4��IT�WILL�NEVERTHELESS�BENEFIT��TO�THE�EXTENT�ACTUALLY
POSSIBLE� GIVEN� THE� CAPABILITIES� OF� ITS� TELECOMMUNICATIONS� OP
ERATORS� �AND� GIVEN� -&.� EXEMPTIONS� THAT� MAY� BE� TAKEN� BY
.'"4�PARTICIPANTS	��FROM�THE�COMMITMENTS�MADE�IN�THE�.'"4
BY� OTHER� GOVERNMENTS�� 4HIS� WILL� ONLY� BE� TRUE�� HOWEVER�� IF
OTHER�GOVERNMENTS�ARE�WILLING�TO�ACCEPT�THE�OUTCOME�OF� THE
NEGOTIATIONS� AS� SUBSTANTIAL� ENOUGH� TO� ENABLE� THEM� TO� KEEP
THEIR�OFFERS�ON�THE�TABLE��AND�FOREGO��OR�MINIMIZE	�THEIR�-&.
EXEMPTIONS�

�	 )F� A� 74/� MEMBER� GOVERNMENT� HAS� NOT� MADE� ANY� COMMIT
MENTS� IN�TELECOMS��EITHER� IN�THE�3CHEDULES�TO�THE������-AR
RAKESH�!GREEMENT��OR� IN� THE�CONTEXT�OF�.'"4	�AND�TAKES�NO
SUCH�ACTION�BY����!PRIL������� IT�HAS�NO�OBLIGATIONS�TO�LIBERAL
IZE�BASIC�TELECOMMUNICATIONS�SERVICE��)T�RETAINS�THE�BENEFIT�OF
THE�-&.�APPROACH��BUT�WOULD�ALSO�NEED�TO�APPLY�-&.�TO�ANY
SUBSEQUENT� LIBERALIZATION� MEASURES� IT� DECIDES� TO� TAKE�� )F� IT
WISHED� TO� RETAIN� FLEXIBILITY� NOT� TO� APPLY� -&.�� THEN� SUCH� AN
-&.� EXEMPTION� WOULD� NEED� TO� BE� REGISTERED� BY� ��� !PRIL
�����

$EVELOPMENTS�IN�INTERNATIONAL�TELECOMMUNICATIONS��REGARDLESS
OF� .'"4	�� WITH� GLOBAL� ALLIANCES� WHOSE� EXISTENCE� PUTS� ACCOUNTING
RATES� IN�QUESTION� IN�THE� LONG�TERM��THE� INTRODUCTION�OF�COMPETITION
IN� DEVELOPED� COUNTRIES� AND� AN� INCREASING� NUMBER� OF� DEVELOPING
COUNTRIES��WITH�CONSEQUENT�PRESSURE�ON�THE�PRESENT�VERY�HIGH�MAR
GINS�ON�INTERNATIONAL�TARIFFS�AGAINST�STEADILY�FALLING�TECHNOLOGYBASED
COSTS��ALL� LEAD�TO� THE�CONCLUSION� THAT� THE�PRESENT� REVENUES�ENJOYED
BY� DEVELOPING� COUNTRIES� THROUGH� THE� ACCOUNTING� RATE� SYSTEM� ARE
UNDER� THREAT�� $EVELOPING� COUNTRIES� ARE� LIKELY� TO� BENEFIT� FROM� EM
BRACING�THE�74/�PRINCIPLES�OF�MARKET�OPENING�AND�ALLOWING�FOREIGN
INVESTMENT�AS�A�WAY�OF�KEEPING�UP�INVESTMENT�NEEDED�TO�BRING�THEIR
NETWORKS� TO� A� LEVEL� ALLOWING� THEM� TO� COMPETE� INTERNATIONALLY� AND
ATTRACT�INVESTMENT�IN�OTHER�ECONOMIC�ACTIVITIES�TO�SPEED�THEIR�DEVEL
OPMENT�



����

0!24��)6�� ��2%,!4)/.3()0�/&�4(%�)45�!.$�4(%�74/

4HE� #OLLOQUIUM� RECOGNIZED� THE� COMPLEMENTARY� ROLES� OF� THE
74/�AND�)45�AS�REGARDS�TRADE�AGREEMENTS�ON�TELECOMMUNICATIONS�
AND� MADE� THE� FOLLOWING� SUGGESTIONS�� 4HESE� SUGGESTIONS� FALL� INTO
TWO�CATEGORIES��BASIC� ISSUES�CONCERNING� THE�NATURE�OF� THE� )45 S� RE
SPONSIBILITIES�� AND� OPERATIONAL� ISSUES� CONCERNING� COOPERATION� BE
TWEEN�THE�TWO�ORGANIZATIONS�

"ASIC�)SSUES

)N�ADDITION�TO�ITS�IMPACT�ON�NATIONAL�TELECOMMUNICATIONS�REGU
LATORS�AND�POLICY�MAKERS�DESCRIBED�ABOVE��THE�74/�REGIME�WILL�HAVE
A�SUBSTANTIVE�IMPACT�ON�)45�ACTIVITIES�WITH�REGARD�TO�SUCH�MATTERS�AS
ACCOUNTING� RATES� AND� THE� TRADE� RELATED� ASPECTS� OF� FREQUENCY� SPEC
TRUM�POLICY��7AYS�NEED� TO� BE� FOUND� FOR� THE� TWO�ORGANIZATIONS� TO
STUDY�SUCH�POTENTIAL�IMPACTS�TOGETHER�

4HE�DISCUSSION�IN�THE�#OLLOQUIUM�MADE�IT�CLEAR�THAT�THE�ISSUES
BEING� ADDRESSED� IN� TRADE� NEGOTIATIONS� ARE� INSEPARABLE� FROM�MANY
COMPLEX� AND� TECHNICAL� ISSUES� WHICH� HAVE� BEEN� PURSUED� IN� GREAT
DEPTH��AND�OVER�MANY�YEARS��THROUGH�THE�)45��4HEY�INCLUDE�

• INTERCONNECTION� ARRANGEMENTS� �OPERATIONAL�� TECHNICAL� AND
FINANCIAL	

• ARRANGEMENTS�FOR�THE�PROVISION�OF��AND�PAYMENT�FOR	�SERVICES
BY�ONE�CARRIER�TO�ANOTHER��INCLUDING��OF�COURSE��THE�TRADITIONAL
CORRESPONDENT�RELATIONSHIP�BETWEEN�INTERNATIONAL�CARRIERS

• NUMBERING

• TECHNICAL�STANDARDS

• RADIOSPECTRUM�MANAGEMENT

)N� SUPPORTING� TRADE�NEGOTIATIONS� IN� TELECOMMUNICATIONS� �AND
ADMINISTERING� THE� RESULTING� AGREEMENTS	�� IT� IS� IMPORTANT� FOR� THOSE
NEGOTIATORS� TO� BEAR� IN�MIND� THAT� THE� )45� REPRESENTS� A� NETWORK� OF
TREATY� COMMITMENTS� AND� ADMINISTRATIVE� PRACTICES� WHICH� HAVE� CON
TRIBUTED�TO�THE�HUGE�GROWTH�OF�TELECOMMUNICATIONS�IN�RECENT�DATES�
)T� WILL� CLEARLY� MAKE� SENSE� FOR� THE� 74/� 3ECRETARIAT� �AND� NATIONAL
DELEGATIONS�TO�THE�74/	�TO�MAKE�EXTENSIVE�USE�OF�THE�DEEP�EXPER
TISE�ON�THOSE�AND�OTHER�RELEVANT�MATTERS�THAT�EXISTS�WITHIN�THE�)45�
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%QUALLY�� )45�MEMBERS�AND�THE� )45�3ECRETARIAT�WILL�NEED�TO�MONITOR
CLOSELY�THE�TRADE� IMPACTS�OF�WORK�CARRIED�OUT� IN� )45�3TUDY�'ROUPS�
GIVEN�THAT�IN�SUCH�A�DYNAMIC�INDUSTRY�WITH�A�CLEAR�GLOBAL�DIMENSION�
ONLY� IN� EXCEPTIONAL� CASES� WILL� THERE� BE� ISSUES� WHICH� ARE� SOLELY
TECHNICAL�

/PERATIONAL�)SSUES

4HE� FOLLOWING� SUGGESTIONS� FOR� COOPERATIVE� APPROACHES� CAN
BEST�BE�UNDERTAKEN�ON�AN�INFORMAL�AND�PRACTICAL�BASIS�

�	 !S�TRADE�AND�TELECOMMUNICATIONS�OFFICIALS�AT�THE�NATIONAL�LEVEL
NEED�TO�COOPERATE�MORE�CLOSELY�WITH�EACH�OTHER��INFORMATION
SHOULD�BE�EXCHANGED�BETWEEN�THE�TWO�ORGANIZATIONS�AND�THE
SECRETARIATS�SO�AS�TO�ASSIST�EACH�IN�BETTER�DISCHARGING�THEIR�RE
SPECTIVE� RESPONSIBILITIES�� &OR� EXAMPLE�� OFFICIALS� FROM� THE� )45
MEMBER� STATES� AND� FROM� THE� )45� 3ECRETARIAT� MAY� CONSIDER
PROVIDING��A	�SPECIFIC� INFORMATION�CONCERNING�SUCH�MATTERS�AS
NATIONAL� AND� INTERNATIONAL� �RESPECTIVELY	� SPECTRUM� MANAGE
MENT� POLICIES� AND� PROCESSES�� B	� SPECIFIC� INFORMATION� ON
ACCOUNTING� RATES�� C	� EXPERT� ADVICE� REQUESTED�BY�74/�PANELS
IN� CONNECTION�WITH�$35�PROCEEDINGS�� TO� THE� EXTENT� SUCH� AD
VICE�COULD�BE�PROVIDED�CONSISTENT�WITH� THE� TIME� LIMITS�OF� THE
$35�� &OR� ITS� PART�� THE� 74/� MAY� CONSIDER� PROVIDING� TO� THE
TELECOMMUNICATIONS� COMMUNITY� COMPARABLE� INFORMATION
ABOUT�ITS�PROCEDURES�AND�PROCESSES�

�	 4HE�TWO�ORGANIZATIONS�SHOULD�CONSIDER�COLLABORATING�IN�ORGAN
IZING�REGIONAL�WORKSHOPS�TO�EDUCATE�THOSE�IN�BOTH�THE�PUBLIC
AND�PRIVATE�SECTORS�ON�PENDING�'!43�.'"4�ISSUES�

�	 4HE� )45 S�PRACTICE�OF�EXTENSIVE�PRIVATE� SECTOR�PARTICIPATION� IN
ITS�WORK��PARTICULARLY� IN� ITS�WORKING�GROUPS��MIGHT�USEFULLY�BE
EXTENDED�TO�SELECTED�JOINT�74/�)45�ACTIVITIES�

�	 )N�ORDER�TO�IMPLEMENT�THESE�SUGGESTIONS��AND�OTHERS�THAT�UN
DOUBTEDLY�WILL�ARISE��AND�REFLECTING�THE�COMMITMENT�TO�COOP
ERATION� IN� THE� 0REFACES� TO� THIS� 2EPORT� BY� $IRECTOR� 'ENERAL
2UGGIERO�AND�3ECRETARY�'ENERAL�4ARJANNE��IT�IS�SUGGESTED�THAT
THE� TWO� SECRETARIATS� CONSIDER� ESTABLISHING� A� HIGH� LEVEL�� INFOR
MAL�WORKING�COMMITTEE�TO�EXPLORE�THESE�MATTERS�
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4HIS�0ART�SUMMARIZES�SOME�OF�THE�#OLLOQUIUM S�PRINCIPAL�CON
CLUSIONS� AND� RECOMMENDATIONS��-ORE�DETAILED� SETS�OF� SPECIFIC� CON
CLUSIONS�ARE�FOUND�THROUGHOUT�THE�REPORT�

�	 4ELECOMMUNICATIONS� HAVE� IRREVOCABLY� BEEN� DRAWN� INTO� THE
TRADE� REGIME�� SPECIFICALLY�'!43�� AND�MUST� INCREASINGLY� CON
FORM�IN�PRACTICE�AT� THE� INTERNATIONAL�AND�NATIONAL� LEVEL�WITH
ACCEPTED�TRADE�PRACTICES�WITHIN�A�MULTILATERAL�FRAMEWORK�

• 4HIS�MEANS�THAT�THE�HITHERTO� SPECIAL �STATUS�OF�TELECOM
MUNICATIONS�IN�MANY�OF�THE�)45 S�MEMBER�COUNTRIES�MUST
BE� REVIEWED�� AND� THE� BILATERAL� ASPECTS� OF� INTERNATIONAL
RELATIONSHIPS� IN� TELECOMMUNICATIONS� ADJUSTED� TO� A�MULTI
LATERAL�FRAMEWORK�

• !T� THE� NATIONAL� LEVEL�� COOPERATION� BETWEEN� TRADE� REPRE
SENTATIVES�AND�POLICY�MAKERS�ON�THE�ONE�HAND��AND�TELE
COMMUNICATIONS� POLICY� MAKERS� AND� REGULATORS�� ON� THE
OTHER��SHOULD�BE�ASSESSED�AND�STRENGTHENED�

/N�THE�MULTILATERAL�LEVEL��EACH�COUNTRY�SHOULD�GIVE�PRIORITY
TO�REVIEWING�ITS� INTEREST�AND�ASSESSING�WHETHER�AND�HOW
TO�ASSOCIATE�WITH�THE�74/�'!43�PROCESS�

�	 .OT� ALL� )45�MEMBERS� ARE�MEMBERS�OF� THE�74/�� 4HOSE�NOT
PARTICIPATING� IN� THE� 74/� MUST� KEEP� THEMSELVES� INFORMED
ABOUT� THE� IMPACT� OF� THE�-ARRAKESH� !GREEMENT�� 4HE� LARGE
BODY� OF� COUNTRIES� ALREADY� COVERED� BY� '!43� AND� THE� 4ELE
COMMUNICATIONS�!NNEX�� AND� ESPECIALLY� THE� SIGNIFICANT� NUM
BER�WHO�MAY�MAKE�FUTURE�COMMITMENTS�THROUGH�THE�.'"4�
WILL�UNDOUBTEDLY� LEAD�THE� LEGAL�AND�REGULATORY�ENVIRONMENT
FOR�THE�TELECOMMUNICATIONS�INDUSTRY�INTO�A�NEW�PHASE�OF�DE
VELOPMENT�

�	 !�TRANSITION�THUS�IS�UNDERWAY��4HE�END�POINT�WILL�BE�

I	 MORE�OPEN�MARKET�ACCESS�AND�GREATER�COMPETITION��AND

II	 FARREACHING�CHANGES� IN�CURRENT� INTERNATIONAL� TELECOMMU
NICATIONS� ARRANGEMENTS�� SUCH� AS� ACCOUNTING� RATES� AND
CORRESPONDENT�RELATIONS��4HE�QUESTION�IS��HOW�TO�MOST�EF
FECTIVELY�MANAGE�THAT�TRANSITION�



����

�	 -UCH�WILL�DEPEND�ON�THE�RESULTS�OF� THE�.'"4�NEGOTIATIONS�
AND�AN�EVALUATION�OF�THE�IMPACT�OF�THE�74/�ON�TELECOMMU
NICATIONS�MUST�AWAIT� THAT�EVENT��!� SUCCESSFUL�.'"4�CONCLU
SION� WILL� BRING� IMPETUS� FOR� ADDITIONAL� CHANGE� TO� THE� RAPID
MOVES�TOWARDS�LIBERALIZATION�AND�OPEN�MARKET�ENTRY�ALREADY
APPARENT�WORLDWIDE�

�	 &OR� EXAMPLE�� THE� CONCEPT� OF� MARKET� RECIPROCITY�� REFLECTING
THE� CURRENT� BILATERAL� BASIS� FOR� INTERNATIONAL� TELECOMMUNICA
TION��IS�FUNDAMENTALLY�INCONSISTENT�WITH�A�MULTILATERAL�REGIME
BASED�ON� THE�-OST� &AVORED�.ATION�PRINCIPLE��-OREOVER�� AF
FIRMATIVE� ACTION� BY� A�74/�MEMBER� GOVERNMENT� IS� NEEDED
BY����!PRIL������IF�IT�WISHES�TO�EXEMPT�ITSELF�FROM�THE�-&.
PRINCIPLE�FOR�BASIC�TELECOMMUNICATIONS��4HIS�IS�SO�EVEN�IF�THE
GOVERNMENT� IS� UNDERTAKING� NO� MARKET� ACCESS� OR� NATIONAL
TREATMENT� COMMITMENTS�� OR� UNDERTAKING� NO� ADDITIONAL
COMMITMENTS� IN� THE� .'"4� ABOUT� ITS� INTERNAL� REGULATORY
PROCESSES�

�	 #ENTRAL�TO�THE�.'"4�IS�THE�NEGOTIATION�OF�MARKET�ACCESS�AND
NATIONAL� TREATMENT� COMMITMENTS�� HOPEFULLY�WITH� A�MINIMAL
NUMBER�OF� LIMITATIONS�ON�SUCH�COMMITMENTS��-ARKET�ACCESS
IS�THE�KEY��BUT�ONCE�COMMITTED��IT�IS�ALSO�IMPORTANT�TO�ASSURE
THAT� SUCH�MARKET� ACCESS� IN� FACT� IS� AVAILABLE� BY� APPROPRIATE
SAFEGUARDS� IN� THE�NATIONAL� TELECOM�REGULATORY� REGIME��3UCH
SAFEGUARDS�ARE�CONVEYED�BY�ADDITIONAL�COMMITMENTS�BY�EACH
74/�MEMBER�CONCERNING� ITS� REGULATORY� REGIME��-ARKET�AC
CESS�WITHOUT� SUCH� REGULATORY� SAFEGUARDS�MAY�BE� INEFFECTIVE
IN�PRACTICE�

�	 .ATIONAL� TRADE� AND� TELECOMMUNICATIONS� OFFICIALS� WILL� BE
FACED��IN�THE�CONTEXT�OF�.'"4��WITH�DIFFICULT�CHOICES�IN�DECID
ING�WHETHER� AND�WHAT� TYPES�OF� ADDITIONAL� COMMITMENTS� TO
MAKE� CONCERNING� THEIR� INTERNAL� REGULATORY� REGIMES� FOR� TELE
COMMUNICATIONS�SO�AS�TO�CONVINCE�OTHER�COUNTRIES�THAT�THEIR
MARKET�ACCESS�COMMITMENTS�WILL� IN� FACT�PERMIT� FOREIGN�ENTI
TIES� TO� COMPETE� SUCCESSFULLY�� )N�MAKING� SUCH� COMMITMENTS�
NATIONAL� OFFICIALS�� IN� CONSULTATION� WITH� TELECOMMUNICATIONS
REGULATORS�� MUST� CAREFULLY� BALANCE� THE� NEED� FOR� ENOUGH
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SPECIFICITY�IN�THOSE�COMMITMENTS�TO�MAKE�SURE�MARKET�ACCESS
WILL�WORK��AND�THEIR�BUSINESS�DECISION�MAKERS�REASSURED��WITH
THE� NEED� TO� PRESERVE� NATIONAL� DISCRETION� AND� FLEXIBILITY� IN
DEALING�WITH�SUCH�COMPLEX�PUBLIC�POLICY�MATTERS�AS�UNIVERSAL
SERVICE�� LICENSING�� COMPETITION� POLICY�� FREQUENCY� SPECTRUM
MANAGEMENT��AND�INTERCONNECTION�POLICY�

�	 .ATIONAL�GOVERNMENT�AND�TELECOMMUNICATIONS�REGULATORS�WILL
ALSO�NEED� TO� REVIEW� THE� SUITABILITY�OF�NATIONAL� LEGISLATION� TO
ALLOW�FOR�IMPLEMENTATION�OF�'!43�COMMITMENTS�CONCERNING
ISSUES�SUCH�AS�COMPETITION�POLICY��MARKET�ACCESS��FAIRNESS�OF
REGULATORY� PROCEDURES� AND� TRANSPARENCY � SPECTRUM� MAN
AGEMENT�AND�TECHNICAL�STANDARDS�

�	 4HE� EXERCISE� OF� REGULATORY� JUDGEMENT� BY� NATIONAL� OFFICIALS
MAY�BE�SUBJECT�TO�REVIEW�IN�THE�NEW�DISPUTE�SETTLEMENT�PRO
CEDURES� ESTABLISHED� IN� THE�74/� REGIME��7HILE� THE�74/� IS
NOT�A�WORLD�REGULATOR��AND�IS�MOST�UNLIKELY�TO�BECOME�ONE��IF
GOVERNMENTS� VOLUNTARILY� SCHEDULE� MARKET� ACCESS� OR� ADDI
TIONAL� REGULATORY� COMMITMENTS�� THE� $35� MAY� ADDRESS
WHETHER� THE�MEMBER� GOVERNMENTS � ACTUAL� REGULATORY� PRAC
TICES�ARE�CONSISTENT�WITH�THEIR�SCHEDULED�COMMITMENTS�

��	 $EVELOPING�COUNTRIES�SHOULD�BE�AWARE�THAT�THE�IMPACT�OF�THE
-ARRAKESH�!GREEMENT�ON�TELECOMMUNICATIONS�WILL�BE�FELT�IN
ALL� COUNTRIES�� &OR� A� DEVELOPING� COUNTRY�� FULLER� PARTICIPATION
MAY�WELL�BRING�ABOUT�

• GREATER�INFLUX�OF�PRIVATE�INVESTMENT�

• UPGRADED�REGULATORY�STRUCTURES�

• ADDITIONAL�COMMUNICATIONS�SERVICES�

• BETTER�ACCESS�TO�LONGDISTANCE�CARRIERS�

��	 &OREIGN� INVESTMENT� IN� TELECOMMUNICATIONS� INFRASTRUCTURES
WILL�BE�SIGNIFICANTLY�PROMOTED�IF�INVESTORS�AND�SUPPLIERS�KNOW
THAT�A�COUNTRY S�REGULATORY�PRACTICES�ARE�ANCHORED�IN�A�MULTI
LATERAL�SETTING�AND�SUBJECT�TO�AN�INTERNATIONAL�DISPUTE�SETTLE
MENT�PROCESS�
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��	 $EVELOPING�COUNTRIES�SHOULD�CAREFULLY�WEIGH�THE�ADVANTAGES
TO� THEM�OF� PARTICIPATING� IN� THE�.'"4� PROCESS�� AND� THE� PO
TENTIAL�COSTS��I�E��MORE�LIMITED�ACCESS�TO�PRIVATE�CAPITAL�OF�NOT
PARTICIPATING	�� %VEN� IF� THEY� DECIDE� NOT� TO� PARTICIPATE�� THEY
NEED�TO�CLEARLY�UNDERSTAND�THE�PROCESSES�OF�THE�74/�REGIME
SO�THAT�THEY�ARE� IN�A�POSITION�TO�TAKE�TIMELY�DECISIONS��4HEY
NEED�TO�LOOK�AT�THE�NEXT�ROUND�UNDER�74/�LIKELY�TO�START�BE
FORE� THE� YEAR� ������ AT� THE� IMPLICATIONS� FOR� THOSE�WHO� SIGN
UP�TO�THE�.'"4�OUTCOME�OR�WHO�WILL�BE�BOUND�BY�THE�EXIST
ING�'!43�AND�4ELECOMMUNICATIONS�!NNEX�

��	 2ECOGNIZING� THAT� THE� GOALS� AND� ACTIVITIES� OF� THE�74/� AND
)45�ARE�CONVERGING��THERE�SHOULD�BE�A�CLOSE�AND�CONTINUING
CONTACT� AT� THE� NATIONAL� AND� INTERNATIONAL� LEVELS� BETWEEN
TRADE�AND�TELECOMMUNICATIONS�OFFICIALS�

��	 4HE�74/�AND�THE�)45�SECRETARIATS�SHOULD�EXPLORE�WAYS�OF�IN
FORMALLY�COOPERATING��IN�VIEW�OF�THE�NEED�FOR�TRADE�AND�TELE
COMMUNICATIONS� OFFICIALS� TO� KEEP� CLOSELY� IN� TOUCH�� 4HEY
SHOULD� CONSIDER� ORGANIZING� REGIONAL� INFORMATION�WORKSHOPS
ONCE�THE�.'"4�IS�CONCLUDED��AND�GIVE�WIDE�AND�PROMPT�CIR
CULATION�TO�THIS�REPORT�
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)NTRODUCTION

4HE�'ENERAL�!GREEMENT�ON�4RADE�IN�3ERVICES��'!43	�FORMS�AN
INTEGRAL� PART� OF� THE� &INAL� !CT� OF� THE� 5RUGUAY� 2OUND� AND� THE
-ARRAKECH� !GREEMENT� %STABLISHING� THE�7ORLD� 4RADE� /RGANIZATION
�74/	��4HE�LATTER��SIGNED�AT�A�-INISTERIAL�-EETING�IN�-ARRAKECH�ON
!PRIL����������� IS� SOMETIMES� SIMPLY� REFERRED� TO� AS� THE�-ARRAKECH
!GREEMENT�

)N�ADDITION�TO�THE�'!43��THE�-ARRAKECH�!GREEMENT�INCLUDES�A
'ENERAL�!GREEMENT�ON�4ARIFFS�AND�4RADE��'!44�����	�BASED�ON�THE
TEXT�OF�THE�ORIGINAL�'!44�OF�������AN�!GREEMENT�ON�4RADE2ELATED
!SPECTS�OF�)NTELLECTUAL�0ROPERTY�2IGHTS��42)03	��RULES�AND�PROCEDURES
FOR� SETTLING� DISPUTES�� A� TRADE� POLICY� REVIEW�MECHANISM�� PLURILATERAL
TRADE� AGREEMENTS� ON� TRADE� IN� CIVIL� AIRCRAFT�� GOVERNMENT� PROCURE
MENT��AND�ON�DAIRY�AND�BOVINE�MEAT�PRODUCTS��A�NUMBER�OF�MINISTE
RIAL� DECISIONS� AND� DECLARATIONS� AND�� OF� COURSE�� THE� AGREEMENT� TO
ESTABLISH�THE�7ORLD�4RADE�/RGANIZATION��74/	�

4HE�'!43�ITSELF�IS�DIVIDED�INTO�THREE�PARTS�

�	 THE�FRAMEWORK�CONSISTING�OF����ARTICLES�WHICH� LAY�OUT� THE
SCOPE�OF�THE�'ENERAL�!GREEMENT�ON�4RADE�IN�3ERVICES��THE
GENERAL� OBLIGATIONS� AND� DISCIPLINES� TO� BE� OBSERVED�� AND
HOW� SPECIFIC� COMMITMENTS� ARE� TO� BE� NEGOTIATED� AND
INSCRIBED� IN� THE�!GREEMENT��4HE� FRAMEWORK�ALSO�CONTAINS
A�NUMBER�OF�INSTITUTIONAL�PROVISIONS�PERTAINING�TO�CONSULTA
TION��DISPUTES�SETTLEMENT�AND�ENFORCEMENT��THE�CREATION�OF
A�#OUNCIL� FOR�4RADE� IN�3ERVICES�� TECHNICAL�COOPERATION�AND
RELATIONS�WITH�OTHER�INTERNATIONAL�ORGANIZATIONS�

???????????????
� 4HE�#HAIRMAN�IS�INDEBTED�TO�-R��0ETER�3TERN�FOR�PREPARING�THE�TEXT
OF�!TTACHMENT��� AND� TO�-S�� ,EE� 4UTHILL� FOR� PREPARING� THE� TABLE� OF� PROVI
SIONS�FOUND�AT�THE�END�OF�!TTACHMENT���
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�	 EIGHT�ANNEXES�CLARIFYING�EXEMPTIONS�AND�PROVISIONS�ON�FOUR
SPECIFIC�SECTORS�INCLUDING�TELECOMMUNICATIONS�

�	 ����SCHEDULES�OF�COUNTRY�COMMITMENTS�ON�SPECIFIC�SERVICES
AND�SERVICES�SECTORS�

'ENERAL�/BLIGATIONS�AND�$ISCIPLINES

)T�IS�IMPORTANT�TO�UNDERSTAND�THE�DIFFERENCE�BETWEEN�GENERAL
OBLIGATIONS� AND� DISCIPLINES� ON� THE� ONE� HAND� AND� SPECIFIC� COMMIT
MENTS� ON� THE� OTHER�� %VERY� COUNTRY� THAT� SIGNS� THE� -ARRAKECH
!GREEMENT� IS� COMMITTED� TO� OBSERVING� AND� IMPLEMENTING�MOST� OF
THE�PROVISIONS�UNDER�0ART�))��'ENERAL�/BLIGATIONS�AND�$ISCIPLINES	�OF
THE�'!43�FOR�ALL�SERVICES��HOWEVER��IT�IS�COMMITTED�TO�OBSERVING�AND
IMPLEMENTING�THE�PROVISIONS�OF�0ART�)))��SPECIFIC�#OMMITMENTS	�ONLY
FOR� THE� SPECIFIC� SERVICES� AND� SERVICE� SECTORS� THAT� IT� HAS� LISTED� IN� ITS
SCHEDULES�AND�ONLY�WITHIN�THE�LIMITS�THAT�IT�HAS�DESCRIBED�FOR�EACH�OF
THESE� SERVICES� AND� SERVICE� SECTORS� IN� THESE� SCHEDULES��!� FEW�PROVI
SIONS� IN�0ART� ))� PERTAIN�ONLY� TO� SPECIFIC� COMMITMENTS� �SEE�ATTACHED
TABLE	��)T�IS�IMPORTANT�ALSO�TO�UNDERSTAND�THAT�COUNTRIES�MUST�SIGN�ON
TO� THE�WHOLE�-ARRAKECH� !GREEMENT�� 4HEY� CANNOT� ACCEDE� TO� ONLY
PARTS�OF�IT��SAY�ONLY�'!44�������THE�'!43��OR�THE�42)03�

4HE�MOST�IMPORTANT�PROVISIONS�UNDER�THE�'ENERAL�/BLIGATIONS
AND� $ISCIPLINES� WITH� RESPECT� TO� TELECOMMUNICATIONS� ARE� THE� FOL
LOWING�

!RTICLE�)) -OST&AVOURED�.ATION�4REATMENT��-&.	

!RTICLE�))) 4RANSPARENCY

!RTICLE�6) $OMESTIC�2EGULATION

!RTICLE�6))) -ONOPOLIES�AND�%XCLUSIVE�3ERVICE�0ROVIDERS

!RTICLE�)8 "USINESS�0RACTICES

/F� THESE�-OST&AVOURED� .ATION� �-&.	� IS� PROBABLY� THE�MOST
IMPORTANT�OF�THE�WHOLE�!GREEMENT��)T�IS�THE�CORNERSTONE�OF�A�MULTI
LATERAL� TRADE� AGREEMENT� WITHOUT� WHICH� THE� 74/� WOULD� BE� LITTLE
MORE�THAN�AN�OVERSEER�OF�BILATERAL�AND�PERHAPS�REGIONAL�TRADE�DEALS�
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)N�SIMPLE�TERMS��THE�-&.�PRINCIPLE�IN�A�TRADE�AGREEMENT�MEANS�THAT
IF� ONE� COUNTRY� AGREES� TO� GIVE� ANOTHER� COUNTRY� CERTAIN� TREATMENT
WITH�RESPECT�TO�TRADE��IT�HAS�TO�GIVE�TREATMENT� NO�LESS�FAVOURABLE
TO�ALL�OTHER�COUNTRIES�THAT�HAVE�SIGNED�THE�TRADE�AGREEMENT��3IGNA
TORIES�OF�THE�-ARRAKECH�!GREEMENT�ARE�REFERRED�TO�AS�-EMBERS	�

4HEREFORE�� IF� A� -EMBER� COUNTRY� EXTENDS� SOME� ADDITIONAL
MARKET� OPENING� PRIVILEGES� TO� SERVICES� AND� SERVICE� PROVIDERS� FROM
ANOTHER�COUNTRY��WHICH�DOES�NOT�EVEN�HAVE�TO�BE�A�SIGNATORY�TO�THE
!GREEMENT	�� IT� WOULD� HAVE� TO� EXTEND� THOSE� PRIVILEGES� TO� SERVICES
AND�SERVICE�PROVIDERS�FROM�ALL�OTHER�COUNTRIES�WHICH�HAVE�SIGNED�THE
!GREEMENT� IMMEDIATELY�AND�UNCONDITIONALLY ��4HE�MARKET�OPENING
MEASURES�ARE�EXTENDED�AUTOMATICALLY�TO�ALL�OTHER�MEMBERS��)T�IS�FOR
THIS� REASON� THAT�-&.� IS� CONSIDERED� TO�BE� THE� CORNERSTONE�OF�MUTI
LATERALISM�� HOWEVER�� THIS� IMPORTANT� PRINCIPLE� OF� TRADE� CAN� ALSO� BE
CONSIDERED�DISADVANTAGEOUS�TO�A�-EMBER�COUNTRY�THAT�HAS�A�MARKET
WHICH� IS�MORE�OPEN� THAN�OTHERS� OR�WHICH� IS� CONSIDERING� REMOVING
FURTHER�BARRIERS�TO�TRADE��)F��FOR�EXAMPLE��IT�REMOVES�SOME�BARRIERS�AS
A� RESULT� OF� NEGOTIATIONS� WITH� SOME� OTHER� COUNTRY�� IT� WILL� HAVE� TO
REMOVE� THEM� EQUALLY� FOR� ALL� -EMBERS� WITHOUT� NECESSARILY� GETTING
ANYTHING� IN� RETURN� FROM� THEM�� 4HEREFORE�� A� -EMBER� WANTING� TO
ADVANCE� NEGOTIATIONS� ON� A� BILATERAL� BASIS�� AND� NOT� WANTING� TO
EXTEND� THE�ADVANTAGES�GAINED� IN� THESE�BILATERAL�NEGOTIATIONS� TO�ALL
OTHER�COUNTRIES�WITHOUT�GETTING�ANYTHING� IN� RETURN� FROM�THEM��WILL
TAKE� AN� EXEMPTION� ON� -&.� WHICH� WILL� ALLOW� IT� TO� EXTEND� CERTAIN
PRIVILEGES�TO�ONE�OR�SEVERAL�COUNTRIES�WITHOUT�HAVING�TO�EXTEND�THEM
TO� ALL� -EMBERS�� 4HERE� ARE� EXCEPTIONS� TO� THIS� FOR� COUNTRIES� THAT
BELONG� TO� SOME� REGIONAL� TRADE� AREAS� SUCH� AS� .!&4!� OR� THE
%UROPEAN� 5NION�� 4HERE� IS� A� TIME� LIMIT� ON� SUCH� EXEMPTIONS� IN� THE
-ARRAKECH� !GREEMENT� WHICH�� IN� GENERAL�� HAD� TO� BE�MADE� AT� THE
TIME�OF�SIGNING�OF�THE�!GREEMENT�

!NOTHER� PRINCIPLE�� TRANSPARENCY�� REQUIRES� GOVERNMENTS� TO
MAKE�PUBLIC�THEIR� LAWS��RULES�AND�REGULATIONS�AFFECTING�TRADE�IN�SER
VICES��SO�THAT�SERVICE�SUPPLIERS�CAN�KNOW�THE�RULES�UNDER�WHICH�THEY
CAN�DO�BUSINESS�� )T� IS�A�KEY�ELEMENT� IN�PROMOTING� THE�STABILITY�AND
PREDICTABILITY�OF�THE�TRADING�SYSTEM�
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/THER�GENERAL�OBLIGATIONS�OF�THE�'!43�WHICH�ARE�OF�PARTICULAR
RELEVANCE� TO� TELECOMMUNICATIONS� ARE� THE� FOLLOWING�� !RTICLE� 6)� ON
DOMESTIC�REGULATIONS�SETS�OUT�SOME�RULES�OF�FAIR�PLAY�FOR�REGULATIONS
NOT� DIRECTLY� ADDRESSED� BY� COMMITMENTS� ENTERED� IN� THE� SCHEDULES�
!RTICLE� 6)))� ON� MONOPOLIES� AND� EXCLUSIVE� SERVICE� PROVIDERS� AND
!RTICLES� )8�ON� RESTRICTIVE�BUSINESS�PRACTICES� ARE� RELEVANT�BECAUSE�OF
THE�PREVALENCE�OF�MONOPOLIES�AND�EXCLUSIVE�SERVICE�PROVIDERS�IN�THIS
SECTOR� AND��WHERE� COMPETITION�HAS� IN� TERMS�OF� THE� FOUR�MODES�OF
DELIVERY�OF�A�SERVICE�WHICH�ARE�RECOGNIZED�IN�THE�'!43��NAMELY���REF�
!RTICLE�)	�

A	 FROM�THE�TERRITORY�OF�ONE�MEMBER�INTO�THE�TERRITORY�OF�ANY
OTHER�-EMBER��CROSSBORDER�SUPPLY	�

B	 IN�THE�TERRITORY�OF�ONE�-EMBER�TO�THE�SERVICE�CONSUMER�OF
ANY�OTHER�-EMBER��CONSUMPTION�ABROAD	�

C	 BY�A�SERVICE�SUPPLIER�OF�ONE�-EMBER��THROUGH�COMMERCIAL
PRESENCE�IN�THE�TERRITORY�OF�ANY�OTHER�-EMBER��COMMERCIAL
PRESENCE	�

D	 BY�A�SERVICE�SUPPLIER�OF�ONE�-EMBER��THROUGH�PRESENCE�OF
NATURAL�PERSONS�OF�A�-EMBER�IN�THE�TERRITORY�OF�ANY�OTHER
-EMBER��PRESENCE�OF�NATURAL�PERSONS	�

!DDITIONAL� COMMITMENTS� ARE� LISTED� IN� THE� FOURTH� COLUMN�
4HESE�MAY�BE�WITH�RESPECT�TO�INTERCONNECTION��ANTICOMPETITIVE�SAFE
GUARDS�� LICENSING�� TYPE�APPROVAL��NUMBERING�AND�OTHER�PROCEDURES�
PRICING�RELATED�MEASURES��RIGHTS�OF�WAY��ETC�

)T� IS� IMPORTANT� TO� DISTINGUISH� BETWEEN�-&.� EXEMPTIONS� AND
LIMITATIONS�� 4HE� LATTER� ARE� STATED� IN� THE� SCHEDULES� AND� ARE� USED� TO
QUALIFY� CONDITIONS� OF� MARKET� ACCESS� AND� NATIONAL� TREATMENT�� 4HE
FORMER�ALLOWS�A�-EMBER�COUNTRY�TO�EXTEND�CERTAIN�PRIVILEGES�TO�ONE
OR�SEVERAL�COUNTRIES�WITHOUT�HAVING�TO�EXTEND�THEM�TO�ALL�MEMBERS�

!T� THE� CONCLUSION� OF� THE� 5RUGUAY� 2OUND� �SIGNING� OF� THE
-ARRAKECH�!GREEMENT	��ABOUT����COUNTRIES�MADE�COMMITMENTS�ON
TELECOMMUNICATIONS� SERVICES�� 8� COUNTRIES� SIGNED� THE� !GREEMENT�
THEREFORE�� 9� COUNTRIES� DID� NOT� MAKE� ANY� SPECIFIC� COMMITMENT� ON
TELECOMMUNICATIONS� SERVICES�� THEY� ARE� NEVERTHELESS� COMMITTED� TO
RESPECTING�THE�GENERAL�OBLIGATIONS�AND�DISCIPLINES�CONTAINED�IN�0ART�))
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OF� THE� '!43� AND� THE� !NNEXES� �I�E�� -&.�� TRANSPARENCY�� DOMESTIC
REGULATION��ETC�	��-OST�OF�THE�SPECIFIC�COMMITMENTS�COVER�ONLY�VALUE
ADDED� OR� ENHANCED� TELECOMMUNICATIONS� SERVICES�� SINCE� BASIC� TELE
COMMUNICATIONS�ARE�THE�SUBJECT�TO�EXTENDED�NEGOTIATIONS�WHICH�ARE
TO�CONTINUE�TO�!PRIL�������/THER�COUNTRIES�MAY��OF�COURSE��SIGN�ON
TO�THE�!GREEMENT�AT�ANY�TIME�

7HEN�THEY�DO��THEY�BECOME�BOUND�BY�THE�GENERAL�OBLIGATIONS
AND�BY�THE�COMMITMENTS�THEY�MAKE�WITH�RESPECT�TO�SPECIFIC�SERVICES
AND�SERVICES�SECTORS�

!NNEX�ON�4ELECOMMUNICATIONS

4HE�!NNEX�ON� 4ELECOMMUNICATIONS�WAS� DEVELOPED� TO� ELABO
RATE�ON�CERTAIN�ASPECTS�OF�THE�'!43�PERTAINING�TO�THIS�SECTOR�AND��IN
PARTICULAR��THE�DUAL�ROLE�OF�TELECOMMUNICATIONS�IN�TRADE��NAMELY��AS
A�MODE�OF�DELIVERY�FOR�OTHER�SERVICES�AND�FOR�GOODS�AND�AS�A�TRAD
ABLE�SERVICE�IN�ITS�OWN�RIGHT��!LL�SERVICES��AND�NOT�ONLY�TELECOMMUNI
CATIONS� SERVICES	� LISTED� IN� A� -EMBER S� SCHEDULE� OF� COMMITMENTS
BENEFIT� FROM�THE� RULES�WHICH�ARE�ELABORATED� IN� THE�!NNEX�ON�4ELE
COMMUNICATIONS�� 4HERE� ARE� ALSO� ANNEXES� ELABORATING� AIR� TRANSPORT�
MARITIME�TRANSPORT�AND�FINANCIAL�SERVICES��HOWEVER��THE�MOST�ELABO
RATE�BY�FAR�IS�THE�!NNEX�ON�4ELECOMMUNICATIONS�

4HIS�!NNEX�IS�COMPOSED�OF�SEVEN�SECTIONS��BUT�ITS�CORE�OBLIGA
TIONS�ARE�CONTAINED�IN�3ECTION���ON�ACCESS�TO�AND�USE�OF�PUBLIC�TELE
COMMUNICATIONS��4HIS�SECTION�REQUIRES�EACH�-EMBER�TO�ENSURE�THAT
ALL�SERVICE�SUPPLIERS�SEEKING�TO�TAKE�ADVANTAGE�OF�SCHEDULED�COMMIT
MENTS�ARE�ACCORDED�ACCESS�TO�AND�USE�OF�PUBLIC�BASIC�TELECOMMUNI
CATIONS�NETWORKS�AND�SERVICES�ON�REASONABLE�AND�NONDISCRIMINATORY
TERMS�AND�CONDITIONS��-EMBERS� INCUR�THESE�OBLIGATIONS�WHETHER�OR
NOT� THEY� HAVE� LIBERALIZED� THE� SUPPLY� OF� BASIC� TELECOMMUNICATIONS
AND� WHETHER� OR� NOT� THEY� HAVE� SCHEDULED� COMMITMENTS� ON� BASIC
TELECOMMUNICATIONS��(OWEVER��THE�BENEFICIARIES�OF�THE�DISCIPLINES�IN
THE�!NNEX�WILL�BE�FIRMS�THAT�SUPPLY�SERVICES�INCLUDED�IN�A�-EMBER S
SCHEDULE� OF� COMMITMENTS� AND� WILL� NOT� ONLY� BE� VALUEADDED� AND
COMPETING�BASIC�TELECOMMUNICATIONS�SUPPLIERS��BUT�ANY�SERVICE�SUP
PLIERS� �E�G��� BANKING� OR� COMPUTER� SERVICES� FIRMS	� BENEFITING� FROM
COMMITMENTS�MADE�BY�THE�COUNTRY�CONCERNED�
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4HESE�ANNEX�OBLIGATIONS�STRIKE�A�FRAGILE�BALANCE�BETWEEN�THE
NEEDS�OF�USERS�FOR�FAIR�TERMS�OF�ACCESS�AND�THE�NEEDS�OF�THE�REGULA
TORS�AND�PUBLIC�TELECOMMUNICATIONS�OPERATORS�TO�MAINTAIN�A�SYSTEM
THAT�WORKS�AND�THAT�MEETS�UNIVERSAL�SERVICE�OBJECTIVES��4HE�FORMULA
TION� OF� THE� 4ELECOMMUNICATIONS� !NNEX� BORROWED� AND� BENEFITED
GREATLY�FROM�FOUNDATIONS�ESTABLISHED�BY�THE�)45�AND�OTHER�ORGANIZA
TIONS��)T�IS�ALSO��IN�SPIRIT��BEEN�INTRODUCED��THE�FREQUENT�PRESENCE�OF
TELECOMMUNICATIONS�SERVICE�PROVIDERS�WITH�A�DOMINANT�MARKET�SHARE
AND�THE�POTENTIAL�TO�TAKE�UNFAIR�ADVANTAGE�OF�THEIR�POSITION�

3PECIFIC�#OMMITMENTS�AND�3CHEDULES

!S� STARTED�� SPECIFIC� COMMITMENTS� APPLY� ONLY� TO� THE� SERVICES
AND�SERVICE�SECTORS� LISTED� IN�EACH�COUNTRY S�SCHEDULE��4HESE�CONTAIN
EACH�-EMBER S�COMMITMENTS�ON�MARKET�ACCESS��NATIONAL�TREATMENT�
AND� POSSIBLE� ADDITIONAL� COMMITMENTS�� )N� THE� SCHEDULES�� -EMBERS
MAY� GRANT� FULL�MARKET� ACCESS� AND� NATIONAL� TREATMENT� OR� THEY�MAY
ENTER� ANY� LIMITATIONS�� CONDITIONS�� AND� QUALIFICATIONS� THAT� THEY� WILL
MAINTAIN�ON�THESE� TWO�PROVISIONS��4HE�SCHEDULES�MAY�ALSO� INDICATE
THE� TIME� FRAME� FOR� IMPLEMENTATION� OF� A� #OUNTRY S� COMMITMENTS�
7HETHER�FULL�OR� LIMITED�ACCESS� IS�GRANTED��SIGNATORIES�MAY�NOT� TAKE
MEASURES�THAT�REDUCE�THE�LEVEL�OF�ACCESS�INSCRIBED�IN�THEIR�SCHEDULES�

,IMITATIONS� TO� MARKET� ACCESS� AND� NATIONAL� TREATMENT� SERVE
ALSO�AS�A�STARTING�POINT�FOR�SUBSEQUENT�NEGOTIATIONS�TOWARDS�GREATER
LIBERALIZATION�� -ARKET� ACCESS� LIMITATIONS� �!RTICLE� 86)	� ARE� DEFINED
PRIMARILY�IN�TERMS�OF�QUANTITATIVE�RESTRICTIONS��BUT�ALSO�INCLUDE�SOME
OTHER�FORMS�OF� LIMITATIONS�SUCH�AS�CAPS�ON�FOREIGN�EQUITY�PARTICIPA
TION�OR�RESTRICTIONS�OR�REQUIREMENTS�REGARDING�THE�TYPE�OF�LEGAL�ENTITY
PERMITTED�TO�SUPPLY�THE�SERVICE��.ATIONAL� TREATMENT� �!RTICLE�86))	� IS
DEFINED�AS�TREATMENT�OF� FOREIGN�SERVICES�OR�SERVICE�SUPPLIERS� THAT� IS
NO� LESS� FAVOURABLE� THAN� THAT� GRANTED� TO� DOMESTIC� SERVICES� OR� SUP
PLIERS�

4HERE�MAY�BE� LIMITATIONS�ON�NATIONALITY�OR�RESIDENCY�OF�DIREC
TORS��FOREIGN�OWNERSHIP�RESTRICTIONS��OR�PREFERENCES�GIVEN�TO�DOMES
TIC�SUPPLIERS�IN�THE�ALLOTMENT�OF�FREQUENCIES��!LSO�THERE�ARE�ADDITION
AL�COMMITMENTS��!RTICLE�86)))	�WHICH�CREATE�AN�OPENENDED�POSSIBIL



����

ITY�TO�NEGOTIATE�AND�AGREE�ON�COMMITMENTS�ON�MEASURES�AFFECTING
TRADE� IN�SERVICES�� THAT�ARE�NOT�EXPRESSLY�CAPTURED�BY�MARKET�ACCESS
AND�NATIONAL�TREATMENT�

!� COUNTRY� SCHEDULE� HAS� FOUR� COLUMNS�� 4HE� FIRST� ALLOWS� THE
COUNTRY�TO�LIST�THE�SECTOR�OR�SUBSECTOR�IN�WHICH�IT�IS�MAKING�A�SPECIF
IC�COMMITMENT��)N�THE�SECOND��IT�LISTS�THE�LIMITATIONS�THAT�IT�WISHES�TO
IMPOSE�ON�MARKET�ACCESS�AND�SIMILARLY�IN�THE�THIRD�COLUMN��THE�LIMI
TATION�PERTAINING�TO�NATIONAL�TREATMENT��4HESE�LIMITATIONS�ARE�STATED
BASED�ON� THE� LONG� RECOGNIZED� NEED� FOR� COMPETITION� SAFEGUARDS� IN
AN� ENVIRONMENT� WHERE� MONOPOLY� AND� DOMINANT� PROVIDERS� COULD
EASILY�UPSET�THE�COMPETITIVE�BALANCE�BY�RESTRICTING�ACCESS�AND�USE�

4HE� ATTACHED� TABLE� SHOWS� FOR� SOME� KEY� PROVISIONS� OF� THE
FRAMEWORK�AND�THE�!NNEX�ON�4ELECOMMUNICATIONS�THOSE�WHICH�ARE
GENERAL� OBLIGATIONS� WHICH� APPLY� ACROSSTHEBOARD� TO� ALL� MEASURES
AFFECTING�TRADE�IN�SERVICES�AND�THOSE�WHICH�APPLY�ONLY�WHERE�SPECIFIC
COMMITMENTS�HAVE�BEEN�UNDERTAKEN�IN�THE�SCHEDULES�
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!PPLICATION
'!43

0ROVISION
/BLIGATIONS !CROSS

THE
BOARD

/NLY�TO
SCHEDULED
SECTORS

!RTICLE�))
-OST&AVOURED
.ATION�4REATMENT

7ITH�RESPECT�TO�ANY�MEASURE�COVERED
BY�THE�'!43��A�-EMBER�CANNOT�DISCRIMI
NATE�AMONGST�OTHER�-EMBERS�OR�TREAT
OTHER�-EMBERS�LESS�FAVOURABLY�THAN�A
NONMEMBER�COUNTRY��EXCEPT�WITH�RESPECT
TO�A�MEASURE�THAT�A�-EMBER�HAS�INCLUDED
IN�A�LIST�OF�M�F�N��EXEMPTIONS�THAT�WAS
PERMITTED�BY�THE�!NNEX�ON�!RTICLE�))�
%XEMPTIONS�TO�BE�FILED�AT�THE�END�OF�THE
5RUGUAY�2OUND��OR��IN�THE�CASE�OF�BASIC
TELECOMMUNICATIONS��AT�THE�CONCLUSION�OF
THE�EXTENDED�NEGOTIATIONS	�

ä

!RTICLE�)))
4RANSPARENCY

-EMBERS�MUST�PUBLISH�PROMPTLY�ALL
RELEVANT�MEASURES�OF�GENERAL�APPLICATION
WHICH�PERTAIN�TO�OR�AFFECT�THE�OPERATION
OF�THE�'!43��AND�ANY�RELEVANT�INTERNA
TIONAL�AGREEMENTS�TO�WHICH�THEY�ARE�A
SIGNATORY��7HERE�PUBLICATION�IS�NOT�PRAC
TICABLE��SUCH�INFORMATION�MUST�BE�MADE
OTHERWISE�PUBLICLY�AVAILABLE�
4HE�TERM� MEASURES�OF�GENERAL�APPLICATION �IS�INTEND
ED�TO�EXCLUDE�MEASURES�THAT�CONCERN��E�G��A�RULING�ON
DECISION�INVOLVING�AN�INDIVIDUAL�SERVICE�SUPPLIER�

ä

)N�WHAT�IS�KNOWN�AS�A�NOTIFICATION
REQUIREMENT��-EMBERS�MUST�INFORM�THE
#OUNCIL�OF�4RADE�IN�3ERVICES�OF�NEW�MEAS
URES��LAWS��REGULATIONS�OR�ADMINISTRATIVE
GUIDELINES	�AND�CHANGES�TO�EXISTING�MEAS
URES�WHICH�SIGNIFICANTLY�AFFECT�TRADE�

ä

-EMBERS�MUST�RESPOND�PROMPTLY�TO�ALL
REQUESTS�BY�OTHER�-EMBERS�FOR�INFORMA
TION�ON�ANY�MEASURES�OF�GENERAL�APPLICA
TION�AND�INTERNATIONAL�AGREEMENTS��4HEY
MUST�ALSO�ESTABLISH�ENQUIRY�POINTS�TO�PRO
VIDE�OTHER�-EMBERS�WITH�SUCH�INFORMA
TION��AND�THE�INFORMATION�SUBJECT�TO�THE
NOTIFICATION�REQUIREMENT��WITHIN�TWO�YEARS
FROM�THE�ENTRY�INTO�FORCE�OF�THE�'!43�
$EVELOPING�COUNTRIES�ARE�GIVEN�FLEXIBILITY
ON�THIS�TIMELIMIT�

ä
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!PPLICATION
'!43

0ROVISION
/BLIGATIONS !CROSS

THE
BOARD

/NLY�TO
SCHEDULED
SECTORS

!RTICLE�6)
$OMESTIC
2EGULATION

-EMBERS�MUST�ENSURE�THAT�ALL�MEAS
URES�OF�GENERAL�APPLICATION�AFFECTING�TRADE
IN�SERVICES�ARE�ADMINISTERED�IN�A�REASON
ABLE��OBJECTIVE�AND�IMPARTIAL�MANNER�

ä

-EMBERS�MUST�MAINTAIN�OR�ESTABLISH
JUDICIAL��ARBITRAL�OR�ADMINISTRATIVE�TRIBUNALS
OR�PROCEDURES�WHICH�PROVIDE�SERVICE�SUP
PLIERS�WITH�A�PROMPT��OBJECTIVE�AND�IMPAR
TIAL�REVIEW�OF�ADMINISTRATIVE�DECISIONS��AND
WHERE�JUSTIFIED�APPROPRIATE�REMEDIES�

ä

)F�ANY�TYPE�OF�AUTHORIZATION�IS�REQUIRED
TO�SUPPLY�A�SERVICE��-EMBERS �RELEVANT
AUTHORITIES�MUST�INFORM�AN�APPLICANT�OF
THEIR�DECISION�WITHIN�A�REASONABLE�PERIOD
OF�TIME��4HEY�ALSO�MUST��UPON�REQUEST�OF
AN�APPLICANT��PROMPTLY�PROVIDE�INFORMA
TION�ON�THE�STATUS�OF�THE�APPLICATION

ä

!�WORK�PROGRAMME�TO�ENSURE�THAT
QUALIFICATION�REQUIREMENTS�AND�PRO
CEDURES��TECHNICAL�STANDARDS�AND�LICENSING
REQUIREMENTS�DO�NOT�CONSTITUTE�UNNECES
SARY�BARRIERS�TO�TRADE��MUST�BE�UNDERTAKEN
BY�THE�#OUNCIL�FOR�4RADE�IN�3ERVICES��4HE
#OUNCIL�MUST�DEVELOP�ANY�DISCIPLINES
WHICH�IT�DETERMINES�TO�BE�NECESSARY�AND
WHICH�AIM�TO�ENSURE�THAT�SUCH�REQUIRE
MENTS�ARE�BASED�ON�OBJECTIVE�AND�TRANS
PARENT�CRITERIA�AND�NOT�MORE�BURDENSOME
THAN�NECESSARY�AND�THAT�LICENSING�PRO
CEDURES�ARE�NOT�IN�THEMSELVES�A�RESTRICTION
ON�THE�SUPPLY�OF�THE�SERVICE�

0ENDING�THE�ENTRY�INTO�FORCE�OF�ANY
SUCH�DISCIPLINES��-EMBERS�MUST�NOT�IN
STITUTE�ANY�NEW�PRACTICES�THAT�CAUSE�SUCH
MEASURES�TO�BE�APPLIED�IN�A�MANNER
INCONSISTENT�WITH�THE�AIMS�OF�THE�WORK
PROGRAMMED��)N�DETERMINING�CONFORMITY
WITH�THIS�OBLIGATION��ACCOUNT�SHALL�BE
TAKEN�OF�INTERNATIONAL�STANDARDS�OF�RELE
VANT�INTERNATIONAL�ORGANIZATIONS�

ä
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!PPLICATION

'!43
0ROVISION

/BLIGATIONS !CROSS
THE

BOARD

/NLY�TO
SCHEDULED
SECTORS

!RTICLE�6)))
-ONOPOLIES�AND
%XCLUSIVE�3ERVICE
3UPPLIERS

-EMBERS�MUST�ENSURE�THAT�ANY�OF�ITS
MONOPOLY�OR�EXCLUSIVE�SUPPLIERS�DO�NOT��IN
THE�SUPPLY�OF�THE�MONOPOLY�OR�EXCLUSIVELY
PROVIDED�SERVICE��ACT�IN�A�MANNER�INCON
SISTENT�WITH�OBLIGATIONS�RELATING�TO�M�F�N�
TREATMENT�AND�SPECIFIC�COMMITMENTS�

ä
�M�F�N�	

ä

7HERE�A�MONOPOLY�OR�EXCLUSIVE�SUP
PLIER�COMPETES��EVEN�IF�THROUGH�AN�AFFILI
ATED�COMPANY��IN�THE�SUPPLY�OF�A�SERVICE
OUTSIDE�THE�SCOPE�OF�ITS�MONOPOLY�OR�EX
CLUSIVE�RIGHTS��-EMBERS�MUST�ENSURE�THAT
THE�SUPPLIER�DOES�NOT�ABUSE�ITS�MONOPOLY
OR�EXCLUSIVE�POSITION�TO�ACT�IN�A�MANNER
INCONSISTENT�WITH�SCHEDULED�COMMITMENTS
ON�THE�SERVICES�CONCERNED�

ä

4O�OVERSEE�COMPLIANCE�WITH�THE�ABOVE
OBLIGATIONS��AT�THE�REQUEST�OF�ANY�-EMBER
THE�#OUNCIL�FOR�4RADE�IN�3ERVICES�MAY
REQUEST�INFORMATION�FROM�THE�RELEVANT
-EMBER�CONCERNING�THE�OPERATIONS�OF
SUCH�MONOPOLY�OR�EXCLUSIVE�SUPPLIER�

�%XCLUSIVE�SERVICE�SUPPLIERS�ARE�DEFINED�AS�CASES�IN
WHICH�-EMBERS��FORMALLY�OR�IN�EFFECT��A	�AUTHORIZE�OR
ESTABLISH�A�SMALL�NUMBER�OF�SERVICE�SUPPLIERS�AND
B	�SUBSTANTIALLY�PREVENT�COMPETITION�AMONG�SUPPLIERS�	

!FTER�THE�ENTRY�INTO�FORCE�OF�THE�'!43�
IF�A�-EMBER�GRANTS�MONOPOLY�RIGHTS�FOR
THE�SUPPLY�OF�A�SERVICE�COVERED�BY�ITS
COMMITMENTS��THAT�-EMBER�MUST�NOTIFY
THE�#OUNCIL�FOR�4RADE�IN�3ERVICES�AND
UNDERTAKE�THE�!RTICLE�88)�PROCEDURES
FOR�THE�MODIFICATION�OF�SCHEDULES�WHICH
REQUIRE�A�MEMBER�TO�NEGOTIATE�COMPEN
SATORY�ADJUSTMENTS�

ä

!RTICLE�)8
"USINESS�0RACTICES

-EMBERS�RECOGNIZE�THAT�CERTAIN�BUSI
NESS�PRACTICES�OF�SERVICE�SUPPLIERS��OTHER
THAN�THOSE�FALLING�UNDER�!RTICLE�6)))��MAY
RESTRAIN�COMPETITION�AND�THEREBY�RESTRICT
TRADE�IN�SERVICES�

ä
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!PPLICATION
'!43

0ROVISION
/BLIGATIONS !CROSS

THE
BOARD

/NLY�TO
SCHEDULED
SECTORS

!RTICLE�)8
"USINESS�0RACTICES
�CONT�	

!T�THE�REQUEST�OF�ANY�OTHER�-EMBER�
-EMBERS�MUST�ENTER�INTO�CONSULTATIONS
WITH�A�VIEW�TO�ELIMINATING�SUCH�PRACTICES�
)T�MUST�SUPPLY�THE�REQUESTING�MEMBER
WITH�PUBLICLY�AVAILABLE�NONCONFIDENTIAL
INFORMATION�OF�RELEVANCE�TO�THE�MATTER�IN
QUESTION�AND�PROVIDE�OTHER�INFORMATION
AVAILABLE��SUBJECT�TO�ITS�DOMESTIC�LAW�AND
THE�CONCLUSION�OF�SATISFACTORY�AGREEMENT
CONCERNING�THE�SAFEGUARDING�OF�ITS�CONFI
DENTIALITY�

!RTICLE�86)
-ARKET�!CCESS

7ITH�RESPECT�TO�MARKET�ACCESS�THROUGH
ALL�MODES�OF�SUPPLY��EACH�-EMBER�SHALL
ACCORD�SERVICES�AND�SERVICE�SUPPLIERS�OF
ANY�OTHER�-EMBER�TREATMENT�NO�LESS
FAVOURABLE�THAN�THAT�SPECIFIED�IN�ITS
3CHEDULE�

4HE�MEASURES�WHICH�A�-EMBER�SHALL
NOT�MAINTAIN�OR�ADOPT�UNLESS�OTHERWISE
SPECIFIED�IN�ITS�3CHEDULE��ARE�

A	 LIMITATIONS�ON�THE�NUMBER�OF�SERVICE
SUPPLIERS�

B	 LIMITATIONS�ON�THE�TOTAL�VALUE�OF
SERVICE�TRANSACTIONS�OR�ASSETS�

C	 LIMITATIONS�ON�THE�TOTAL�NUMBER�OF
SERVICE�OPERATIONS�OR�ON�THE�TOTAL
QUANTITY�OF�SERVICE�OUTPUT�

D	 LIMITATIONS�ON�THE�TOTAL�NUMBER�OF
PERSONS�THAT�MAY�BE�EMPLOYED�IN
A�SERVICE�SECTOR�OR�BY�A�SERVICE
SUPPLIER�

E	 MEASURES�WHICH�RESTRICT�OR�REQUIRE
SPECIFIC�TYPES�OF�LEGAL�ENTITY�OR�JOINT
VENTURE��AND

F	 LIMITATIONS�ON�THE�PARTICIPATION�OF
FOREIGN�CAPITAL�

ä

!RTICLE�86))
.ATIONAL
4REATMENT

3UBJECT�TO�ANY�LIMITATIONS�SET�OUT�IN�ITS
SCHEDULE�OF�COMMITMENTS��EACH�-EMBER
SHALL�ACCORD�TO�SERVICES�AND�SERVICE�SUP
PLIERS�OF�ANY�OTHER�-EMBER�TREATMENT�NO
LESS�FAVOURABLE�THAN�THAT�IT�ACCORDS�TO�ITS
OWN�LIKE�SERVICES�AND�SERVICE�SUPPLIERS��IN
RESPECT�OF�ALL�MEASURES�AFFECTING�THE�SUP
PLY�OF�SERVICES�

ä
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!PPLICATION
'!43

0ROVISION
/BLIGATIONS !CROSS

THE
BOARD

/NLY�TO
SCHEDULED
SECTORS

!RTICLE�86))
.ATIONAL
4REATMENT
�CONT�	

!�-EMBER�MAY�MEET�THE�NATIONAL
TREATMENT�STANDARD�BY�ACCORDING�EITHER
FORMALLY�IDENTICAL�TREATMENT�OR�FORMALLY
DIFFERENT�TREATMENT��SO�LONG�AS�SUCH
TREATMENT�IS�NOT�LESS�FAVOURABLE�THAN�THAT
WHICH�IT�ACCORDS�TO�ITS�OWN�LIKE�SERVICES
AND�SERVICE�SUPPLIERS�

30%#)&)#
#/--)4-%.43

!RTICLE�86)))
!DDITIONAL
#OMMITMENTS

-EMBERS�MAY�NEGOTIATE�COMMITMENTS
ON�MEASURES�AFFECTING�TRADE�IN�SERVICES
THAT�ARE�NOT�SUBJECT�TO�SCHEDULING�UNDER
!RTICLES�86)�OR�86))��INCLUDING�THOSE�RE
GARDING�QUALIFICATIONS��STANDARDS�OR�LICENS
ING�MATTERS��3UCH�COMMITMENTS�SHALL�BE
INSCRIBED�IN�A�-EMBER S�3CHEDULE�

ä

!NNEX�ON
4ELECOMMUNICATIONS

4RANSPARENCY

-EMBERS�MUST�ENSURE�THAT�RELEVANT
INFORMATION�ON�CONDITIONS�AFFECTING
ACCESS�TO�AND�USE�OF�PUBLIC
TELECOMMUNICATIONS�TRANSPORT�NETWORKS
AND�SERVICES�IS�PUBLICLY�AVAILABLE.

ä

!CCESS�TO�AND
USE�OF�0UBLIC
4ELECOMMUNICATIONS

4HE�LISTED�EXAMPLES�OF�RELEVANT�INFOR
MATION�ARE��TARIFFS�AND�OTHER�TERMS�AND
CONDITIONS�OF�SERVICE��SPECIFICATIONS�OF
TECHNICAL�INTERFACES�WITH�SUCH�NETWORKS
AND�SERVICES��INFORMATION�ON�BODIES�RES
PONSIBLE�FOR�THE�PREPARATION�AND�ADOPTION
OF�STANDARDS�AFFECTING�SUCH�ACCESS�AND
USE��CONDITIONS�APPLYING�TO�ATTACHMENT�OF
TERMINAL�OR�OTHER�EQUIPMENT��AND�NOTIFI
CATIONS��REGISTRATION�OR�LICENSING�REQUIRE
MENTS��IF�ANY�

4RANSPORT�.ETWORKS
AND�3ERVICES

-EMBER�MUST�ENSURE�THAT�ANY�SERVICE
SUPPLIER�OF�ANY�OTHER�-EMBER�IS�ACCORDED
ACCESS�TO�AND�USE�OF�PUBLIC�TELECOMMUNI
CATIONS�TRANSPORT�NETWORKS�AND�SERVICES
ON�REASONABLE�AND�NONDISCRIMINATORY
TERMS�AND�CONDITIONS�
4HE�TERM� NONDISCRIMINATORY �IS�UNDERSTOOD�TO�REFER
TO�MOSTFAVOUREDNATION�AND�NATIONAL�TREATMENT�AS
DEFINED�IN�THE�!GREEMENT��AS�WELL�AS�TO�REFLECT�SECTOR
SPECIFIC�USAGE�OF�THE�TERM�TO�MEAN� TERMS�AND�CONDI
TIONS�NO�LESS�FAVOURABLE�THAN�THOSE�ACCORDED�TO�ANY
OTHER�USER�OF�LIKE�PUBLIC�TELECOMMUNICATIONS�TRANSPORT
NETWORKS�OR�SERVICES�UNDER�LIKE�CIRCUMSTANCES �

ä��ANY
COMMIT
MENTS�
NOT�ONLY
THOSE�ON
TELECOM	
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�� (OW�DOES�THE�EVOLVING�WORLD�TRADE�REGIME�IMPACT�TELE
COMMUNICATIONS��7HY�DOES�IT�MATTER�

• 7HAT� IS� THE� RELATIONSHIP� BETWEEN� THE�74/�PROCESS� AND� THE
BROADER�DIRECTION�OF�NATIONAL�TELECOM�POLICY�

• )S� THE� MORE� GLOBAL� ORIENTATION� OF� THE� INDUSTRY� MAKING� AN
EFFECTIVE�MULTILATERAL�REGIME�OF�GREATER�IMPORTANCE�

• !RE�ANY� FUNDAMENTAL� CHALLENGES�POSED� TO� THE� TELECOM� REGU
LATOR�BY�DEEMING�INTERNATIONAL�TELECOMMUNICATIONS�SERVICES�TO
BE�TRADE�

�� 74/ S�5NIQUE�&EATURES
A	 7HAT�IS�THE�LANGUAGE�OF�TRADE��)TS�PROCESSES�AND�PROCEDURES�

&OR�EXAMPLE�

• -OST�&AVOURED�.ATION��-&.	�PRINCIPLE�

• 3CHEDULES�OF�COMMITMENTS�ON�MARKET�ACCESS�AND�NATIONAL
TREATMENT�

B	 0ROVISIONS� IN� THE�-ARRAKECH� !GREEMENT� CONCERNING� DEVELOP
ING�COUNTRIES�

C	 7HAT�IS�3COPE�OF�THE�$ISPUTE�3ETTLEMENT�5NDERTAKING��$35	�

• (OW�$OES�IT�7ORK�

• 7HAT�)S�THE�,IKELY�0RACTICAL�)MPACT�

/N�TELECOM�REGULATORS�

/N�THE�PRIVATE�SECTOR�
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�� 6ARIOUS�0LAYERS

• 7HO�ARE�THE�VARIOUS�PLAYERS��PUBLIC�AND�PRIVATE��)N�DEVELOPED
AND� DEVELOPING� COUNTRIES�� HOW� ARE� MONOPOLIES� AND� FORMER
MONOPOLIES�AFFECTED��HOW�ARE�NEW�ENTRANTS�AFFECTED�

�� "ROAD�%FFECTS�ON�4ELECOM�)NDUSTRY

• 7HAT�WILL� BE� THE� EFFECT� OF� THE�74/� REGIME�ON� THE� TELECOM
INDUSTRY�AS�A�WHOLE��TAKING�ACCOUNT�OF�SUCH�CURRENT�TRENDS�AS
INCREASING� GLOBALIZATION�� COMMERCIAL� ALLIANCES� AND� FOREIGN
INVESTMENT�

0!24��)) 74/ 3�02!#4)#!,�)-0!#4�/.�7(!4�2%'5,!4/23
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!� �� 3OME�FUNDAMENTAL�QUESTIONS

• (OW� MIGHT� THE� WORLD� TRADE� REGIME� UNFOLD� WITH� RESPECT� TO
TELECOMMUNICATIONS��7HAT�STRATEGIES�ARE�AVAILABLE�TO�REGULA
TORS�IN�THIS�CONTEXT�

• 7HAT� BENEFITS� FLOW� TO� THOSE� PARTICIPATING� IN� A� MULTILATERAL
AGREEMENT��7HERE�DOES�THAT�LEAVE�THOSE�WHO�DO�NOT�JOIN�

• (OW�CAN�74/�HELP�THE�TELECOM�REGULATOR�ACHIEVE�ITS�TELECOM
POLICY� GOALS�� MODERNIZING� THE� 044�� REFORMING� THE� REGULATORY
REGIME�� ENCOURAGING� FOREIGN� INVESTMENT� AND� INFRASTRUCTURE
GROWTH�

�� 7HAT�ARE� "ASELINE �/BLIGATIONS�

A	 7HAT� ARE� THE� BASELINE� OBLIGATIONS � OF�74/�MEMBER� STATES
FLOWING� FROM�'!43�AND� THE�4ELECOMMUNICATIONS�!NNEX�� IF�A
74/�MEMBER�HAS�NOT�OR�WILL�NOT�SCHEDULE�A�COMMITMENT�ON
BASIC�TELECOM�
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�� 7HAT�&URTHER�/BLIGATIONS�%XIST�4ODAY�

• &LOWING�FROM�

• '!43�PROVISIONS�THAT�ONLY�HAVE�A�SIGNIFICANT� IMPACT�WHEN
MEMBER� STATES� HAVE� MADE� SPECIFIC� SCHEDULING� COMMIT
MENTS�

• 4HE�EXISTING�COMMITMENTS�ON�TELECOMS�

�� .'"4��7HAT�BENEFITS�MAY�BE�EXPECTED�FROM�LIBERALIZING
BASIC� TELECOMS� IN� THE� .'"4� CONTEXT�� $O� ALL� PLAYERS
GAIN ��)F�NOT��WHO�MIGHT�LOSE�AND�WHY�

�� 7HAT� KINDS� OF� OBLIGATIONS� MIGHT� ARISE� FROM� THE� .'"4
PROCESS�

• -ARKET�ACCESS�

• .ATIONAL�TREATMENT�

• !DDITIONAL�COMMITMENTS ��E�G��ON�INTERCONNECTION�POLICIES�OR
REGULATORY�PROCESSES�

"� 74/�)MPACT�ON�.ATIONAL�4ELECOMMUNICATION
2EGIMES��(OW�$OES�A�2EGULATOR�"EHAVE�IN�THE
,IGHT�OF�THE�74/�#OMMITMENTS��4RANSPARENCY

�� 7HAT�IS�THE�4RANSPARENCY�/BLIGATION�

A	 I	 "ASELINE�OBLIGATIONS�OF�'!43���!NNEX�

II	 !DDITIONAL� OBLIGATIONS� OF� SCHEDULED� COMMITMENTS� AND
.'"4�PROCESS�

B	 7HAT�SPECIFIC�MEASURES�MUST�BE�TAKEN�

• ACCESS�TO�INFORMATION�

• RIGHT�TO�COMMENT�

• OTHER�MEASURES�

�� 7HAT�OTHER�INSTITUTIONAL�PROCEDURAL�REQUIREMENTS�

• &OR� EXAMPLE�� SEPARATION� OF� REGULATORY� AND� OPERATIONAL
FUNCTIONS�
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#� 74/�)MPACT�ON�.ATIONAL�4ELECOMMUNICATIONS�2EGU
LATORY� 2EGIMES�� (OW� $OES� A� 2EGULATOR� "EHAVE� IN
THE� ,IGHT� OF� THE� 74/� #OMMITMENTS�� 3UBSTANTIVE
)SSUES

�� -ARKET�!CCESS�#OMMITMENTS

A	 /PERATION��(OW�MUST�A� REGULATOR� TREAT� FOREIGN�CARRIERS� SEEK
ING�MARKET�ACCESS�TO�OPERATE�IN�ITS�TERRITORY�WITH�RESPECT�TO�

• 2ECIPROCITY�PROVISIONS�FOR�MARKET�ACCESS�

• 4RANSPARENCY�OF�REGULATORY�PROCESS�

• 0RICING�POLICIES�

• (OW� DOES� THIS� DIFFER� FROM�WHAT� REGULATORS� HAVE� DONE� IN
THE�PAST�

B	 )NVESTMENT��(OW�MUST� A� REGULATOR� TREAT� FOREIGN� INVESTORS� IN
ITS�DOMESTIC�COMMUNICATIONS�INDUSTRY�

• &OR� EXAMPLE�� IF� A� 044� IS� PRIVATIZED�� DOES� '!43� REQUIRE
FOREIGN�OWNERSHIP�IN�THE�PRIVATIZED�ENTITY�

(OW�DO�ANY�RESTRICTIONS�ON�FOREIGN� INVESTMENT� IN�COM
MUNICATIONS�PROVIDERS�RELATE�TO�MARKET�ACCESS�

�� ,ICENSING

A	 (OW�DOES�74/�REGIME�CHANGE�WHAT�REGULATORS�LICENSE�

• "ASED�ON�GENERAL�PROVISIONS�OF�THE�'!43�

• "ASED�ON�EXISTING�3CHEDULES�

• "ASED� ON� NEW� COMMITMENTS� THAT� MAY� EMERGE� FROM� THE
.'"4�NEGOTIATIONS�

• !PPLICABLE�TO�WHAT�TYPES�OF�SERVICES�

B	 )S�THERE�A�REQUIREMENT�OR�PRESUMPTION�IN�FAVOUR�OF�OPEN�ENTRY
IN�ISSUING�LICENSES���&OR�EXAMPLE��CAN�A�REGULATOR�TURN�DOWN�A
THIRD� ENTRANT� �DOMESTIC� OR� FOREIGN	� IF� IT� CONSIDERS� THAT� THE
MARKET�COULD�BE�SATISFIED�BY�THE�FIRST�TWO�LICENSEES�	

C	 )N� WHAT� OTHER� WAYS� IS� A� REGULATOR S� DISCRETION� IN� ISSUING� LI
CENSES�AFFECTED�
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�� )NTERCONNECTION��AND�ACCOUNTING�RATES�TERMINATION
CHARGES

A	 (OW�MIGHT�THE�74/�REGIME�CHANGE�REGULATOR S�DECISIONS�CON
CERNING�INTERCONNECTION�

• 7HAT�IS�THE�BASELINE�'!43�AND�!NNEX�OBLIGATION�

• 7HAT�FURTHER�ADDITIONAL�OBLIGATIONS�MAY�ARISE�

• 7HAT�WILL�BE�THE�IMPACT�OF�.'"4�NEGOTIATIONS�ON�EXISTING
ACCOUNTING�RATE�ARRANGEMENTS�

�� #OMPETITION�3AFEGUARDS

• (OW�DOES�74/�REGIME�APPLY�TO�NATIONAL�COMPETITION�POLICY�

• &OR� EXAMPLE�� WHAT� MEASURES� SHOULD� BE� TAKEN� TO� PREVENT
DOMINANT�CARRIERS�OR�MONOPOLY�SERVICE�PROVIDERS�FROM�ABUSING
ITS�MARKET�POWER�

�� &REQUENCY�3PECTRUM

�� /THER�ISSUES

0!24��))) )-0!#4�/.�$%6%,/0).'�7/2,$

• )S� THE�74/� FORAY� INTO� TELECOMMUNICATIONS�ONLY� A� DEVELOPED
COUNTRY�GAME�

• 7HAT�ARE�THE�BENEFITS�TO�THE�DEVELOPING�WORLD�

• !RE�THERE�SPECIAL�CONSIDERATIONS�THAT�CAN�BE�IDENTIFIED�TO�HELP
DEVELOPING�COUNTRIES�EVALUATE�WHERE� THEIR� INTERESTS� LIE� IN� THE
NEW�74/�REGIME�

• $OES� THE� 74/� ALLOW� A� PHASED� INTRODUCTION� FOR� THE� LESS
DEVELOPED�AND�HOW�MIGHT�THIS�BE�ACHIEVED�
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• 7HILE�THIS�$ISCUSSION�/UTLINE�HAS�NOT�DIRECTLY� FOCUSED�ON�THE
74/�)45�INTERFACE��QUESTIONS�INEVITABLY�ARISE�CONCERNING�SUCH
MATTERS�AS�

• 4O�WHAT�EXTENT�WILL�TARIFF�ISSUES�CURRENTLY�CONSIDERED�BY�THE
)45 S�STUDY�GROUPS�BECOME�TRADE�ISSUES�SUBJECT�TO�74/�

• !RE� SPECTRUM� ALLOCATION� PROCESSES� AT� THE� SUPRANATIONAL
LEVEL�ALSO�LIKELY�TO�BECOME�TRADE�ACCESS�ISSUES�

• 3IMILARLY�� AS� STANDARDSSETTING� CAN� BE� USED� TO� DEVELOP� OR
PERPETUATE� TRADING� BLOCS�� WILL� THE� )45� NEED� TO� ALTER� ITS
STANDARDIZATION�PROCEDURES��)F�SO��IN�WHAT�WAY�

• !�MODERN� KEY� FEATURE� OF� THE� )45� IS� THE� EXTENSIVE� PARTICI
PATION�OF�THE�PRIVATE�SECTOR��WOULD�SUCH�TYPE�OF�PARTICIPA
TION�BE�OF�VALUE�TO�THE�74/�IN�ITS�WORK�ON�TRADE�TELECOM
MATTERS�
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4HIS�"RIEFING�2EPORT�WAS�WRITTEN�IN�PREPARATION�FOR�THE�2EGU
LATORY�#OLLOQUIUM�HELD�AT�)45�(EADQUARTERS�IN�$ECEMBER�������THE
FIFTH� IN� A� SERIES� BEGUN� IN� ������ 4HE� REPORT� DEALS�WITH� THE� IMPLICA
TIONS� FOR�NATIONAL� TELECOMMUNICATIONS�POLICY�AND� REGULATION�ARISING
FROM� THE� 5RUGUAY� 2OUND �OF� GLOBAL� NEGOTIATIONS� THAT� TOOK� PLACE
BETWEEN� ����� AND� ����� WITHIN� THE� FRAMEWORK� OF� THE� 'ENERAL
!GREEMENT�ON� 4ARIFFS� AND� 4RADE� �'!44	�� 4HE�5RUGUAY� 2OUND�WAS
CONCLUDED� BY� THE� -ARRAKESH� !GREEMENT �� SIGNED� IN� !PRIL� �����
4HIS� !GREEMENT� ESTABLISHED� THE� 'ENERAL� !GREEMENT� ON� 4RADE� IN
3ERVICES� �'!43	�� WHICH� APPLIES� TO� TRADE� IN� SERVICES� INCLUDING
TELECOMMUNICATION� SERVICES�� )T� ALSO� ESTABLISHED� THE� 7ORLD� 4RADE
/RGANISATION� �74/	�� THE� INSTITUTIONAL� FRAMEWORK�WITHIN�WHICH� THE
'!43� OPERATES�� !CTIVE� NEGOTIATIONS� HAVE� BEEN� TAKING� PLACE� SINCE
-AY������WITHIN�THE�'!43�FRAMEWORK��AIMED�AT�FURTHER�MULTILATERAL
LIBERALIZATION�OF�TRADE�IN�TELECOMMUNICATION�SERVICES�

4HESE�DEVELOPMENTS�HAVE�ADDED�A�NEW�AND�POTENTIALLY�POW
ERFUL� INFLUENCE� TO� THE� FORCES� SHAPING� NATIONAL� TELECOMMUNICATIONS
POLICY��� (OW� SIGNIFICANT� THEIR� EFFECTS� ON� THE� TELECOMMUNICATIONS
INDUSTRY�WILL� BE��WHAT� FORM� THESE� EFFECTS�WILL� TAKE�� AND� HOW� SOON
THEY�WILL�BE�FELT��REMAINS�HIGHLY�UNCERTAIN��.EVERTHELESS��IT�IS�NOT�TOO
SOON�TO�TACKLE�THESE�QUESTIONS��/N�THE�CONTRARY��IT�IS�IMPORTANT�THAT
DECISIONMAKERS� IN� THE� TELECOMMUNICATIONS� FIELD� SHOULD�UNDERSTAND
WHAT� IS� INVOLVED�BEFORE� THE� OUTSTANDING� ISSUES� HAVE� BEEN� SETTLED�
3UCH� UNDERSTANDING� IS� PROBABLY� A� PRECONDITION� FOR� SUCCESS� IN� THE
CURRENT�NEGOTIATIONS��BECAUSE�SUCCESS�IS�LIKELY�TO�DEPEND�NOT�ONLY�ON

???????????????
� &ORMALLY� KNOWN� AS� THE� &INAL� !CT� %MBODYING� THE� 2ESULTS� OF� THE
5RUGUAY�2OUND�OF�-ULTILATERAL�4RADE�.EGOTIATIONS�����!PRIL������
� !ND� ALSO� TELECOMMUNICATIONS� POLICIES� ADOPTED� AT� THE� REGIONAL�
SUPRANATIONAL�LEVEL�BY�THE�%UROPEAN�5NION�
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ACHIEVING�WIDESPREAD� AGREEMENT� TO� EXTENSIVE� CHANGES� IN� THE� TELE
COMMUNICATIONS� POLICIES� OF� MANY� COUNTRIES�� BUT� ALSO� ON� GAINING
SIMILAR�ACCEPTANCE�OF�MAJOR�CHANGES�IN�THE�WAY�THAT�MANY�NATIONAL
TELECOMMUNICATIONS�REGULATORS�CARRY�OUT�THEIR�WORK�

4HE�REPORT�THEREFORE�

• 2EVIEWS� THE� NEW� INSTITUTIONS� AND� PROCESSES� FOR� GLOBAL� TRADE
NEGOTIATIONS�CONCERNING�TELECOMMUNICATIONS�THAT�HAVE�EMER
GED�WITHIN�THE�74/�FRAMEWORK�SINCE�THE�BEGINNING�OF������

• $ESCRIBES�THE�PROVISIONS�OF�THE�'!43�AND�RELATED�DOCUMENTS�
AND�ADDRESSES� THEIR� IMPLICATIONS� FOR� TELECOMMUNICATIONS�POLI
CY�AND�REGULATION�

• )DENTIFIES� AND� DISCUSSES� THE� KEY� THEMES� AND� ISSUES� CURRENTLY
BEING�ADDRESSED�BY�THOSE�MEMBERS�OF�THE�74/�WHO�ARE�PAR
TICIPATING�IN�THE�WORK�OF�THE�.EGOTIATING�'ROUP�ON�"ASIC�4ELE
COMMUNICATIONS��.'"4	�

• #ONSIDERS�WHAT�THE�IMPLICATIONS�FOR�TELECOMMUNICATIONS�POLICY
MAY�BE��DEPENDING� IN�PART�ON�THE�OUTCOME�OF�CURRENT�NEGO
TIATIONS�

!S�WITH� THE� "RIEFING� 2EPORTS� PREPARED� FOR� THE� FOUR� PREVIOUS
#OLLOQUIA��THIS�REPORT�� "RIEFING�2EPORT�.O��� 	�REPRESENTS�THE�RESULTS
OF�AN�INDEPENDENT�STUDY�CARRIED�OUT�TO�PROVIDE�INPUT�FOR�THE�DISCUS
SIONS� AT� THE� 2EGULATORY� #OLLOQUIUM�� )T� REFLECTS� THE� AUTHORS � VIEWS
AND�NOT�NECESSARILY�)45�POLICIES�OR�THE�CONCLUSIONS�OF�THE�#OLLOQUIUM
ITSELF��WHICH�ARE� TO�BE� FOUND� IN� THE�#HAIRMAN S� REPORT�� A� SEPARATE
DOCUMENT��.OR�DOES� IT�NECESSARILY� REFLECT� THE�VIEWS�OF� THE�74/�OR
OF� INDIVIDUAL� NATIONAL� DELEGATIONS� TO� THE�74/�� THE�'!43�� AND� THE
.'"4�

4HE�AUTHORS�WOULD� LIKE� TO�EMPHASISE� THAT� THEY�ARE�NOT�� AND
DO�NOT�CLAIM�TO�BE��SPECIALISTS�ON�THE�SUBJECT�OF� INTERNATIONAL�TRADE
INSTITUTIONS��NEGOTIATIONS�AND�AGREEMENTS��4HEY�ARE�TELECOMMUNICA
TIONS� SPECIALISTS�� SEEKING� TO� EXPLAIN� AND� INTERPRET� FOR� THE� TELECOM
MUNICATIONS�COMMUNITY��IN�LANGUAGE�INTELLIGIBLE�TO�THAT�COMMUNITY�
THE�SIGNIFICANCE�OF�THE�AGREEMENTS�ALREADY�REACHED�WITHIN�THE�'!44
FRAMEWORK�� AND� THE� CONTINUING� NEGOTIATIONS� TAKING� PLACE� UNDER
74/�AUSPICES�
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4HE� PREPARATION� OF� THE� "RIEFING� 2EPORT�� AND� THE� ASSOCIATED
RESEARCH��WERE� FUNDED�BY� THE� &RIEDRICH� %BERT� 3TIFTUNG��WHOSE� SUP
PORT�IS�GRATEFULLY�ACKNOWLEDGED�

/BJECTIVES�OF�THE�2EPORT

4HE� AIM� OF� THE� "RIEFING� 2EPORT� IS� TO� EXPLAIN� AND� ASSESS� THE
74/�TRADENEGOTIATION�PROCESS�AND� ITS� IMPLICATIONS� FOR� TELECOMMU
NICATIONS� FROM� THE� POINT� OF� VIEW� OF� READERS� WHO� ARE� ENGAGED� IN
POLICYMAKING� AND�OR� MANAGEMENT� IN� THE� TELECOMMUNICATIONS
INDUSTRY� �AND� MOST� ESPECIALLY� THOSE� CONCERNED� WITH� REGULATORY
AFFAIRS	��BUT�WHO�ARE�NOT�FAMILIAR�WITH�THE�74/�PROCESS�

3TRUCTURE�OF�THE�2EPORT

4HE� "RIEFING� 2EPORT�� LIKE� THIS� %XECUTIVE� 3UMMARY�� IS� DIVIDED
INTO�FOUR�PARTS�

• 0ART� )� PROVIDES� THE� ESSENTIAL� BACKGROUND�� AN� OUTLINE� OF� THE
IDEAS��PRINCIPLES��AND�MAJOR�ORGANISATIONAL� FEATURES�BUILT� INTO
THE� MULTILATERAL� TRADE� AGREEMENTS� NEGOTIATED� THROUGH� THE
'!44�MACHINERY�AND�MORE�RECENTLY�THE�74/�

• 0ART� ))� DISCUSSES� THE�74/�MACHINERY� AND� THE� RESULTS� OF� THE
5RUGUAY� 2OUND� �THE� -ARRAKESH� !GREEMENT	� IN� THE� FIELD� OF
TELECOMMUNICATIONS�� SPECIFICALLY� THE� APPLICABLE� PROVISIONS� OF
THE�'ENERAL�!GREEMENT�ON�4RADE�IN�3ERVICES��'!43	��THE�4ELE
COMMUNICATIONS� !NNEX� TO� THE� '!43�� AND� THE� 3CHEDULES� OF
SPECIFIC� COMMITMENTS�� )T� ALSO� COVERS� THE� $ISPUTE� 3ETTLEMENT
5NDERSTANDING��$35	�AND�THE�ESTABLISHMENT�OF� THE�.EGOTIAT
ING�'ROUP�ON�"ASIC�4ELECOMMUNICATIONS��.'"4	�

• 0ART� )))� CONCERNS� THE� THEMES� AND� ISSUES� THAT� ARE� CURRENTLY
SUBJECTS�OF�NEGOTIATION�IN�THE�.'"4�

• 0ART� )6� CONCERNS� THE� PRACTICAL� IMPLICATIONS� FOR� TELECOMMU
NICATION� POLICIES� AND� REGULATION� IN� INDIVIDUAL� 74/� MEMBER
COUNTRIES�
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%XPANDING� THE� SCOPE� OF� INTERNATIONAL� TRADE� NEGOTIATIONS� TO
INCLUDE� SERVICES� IN� GENERAL�� AND� TELECOMMUNICATION� SERVICES� IN� PAR
TICULAR��IS�A�RELATIVELY�NEW�IDEA��)N�RETROSPECT��HOWEVER��ITS�ADOPTION
NOW�SEEMS� INEVITABLE��4HE�ECONOMIES�OF�ADVANCED� INDUSTRIAL� COUN
TRIES� HAVE� BECOME�MORE� AND�MORE� STRONGLY� ORIENTED� TOWARDS� THE
PRODUCTION�� DISTRIBUTION� AND� EXPORT� OF� INFORMATION�� AND� MANY� OF
THEM�HAVE�BECOME� LARGE�NET� IMPORTERS�OF�MANUFACTURED�GOODS�� )T
WAS� THEREFORE� NATURAL� THAT� THE� GOVERNMENTS� OF� THESE� COUNTRIES
SOUGHT�TO�LINK�ANY�FURTHER�OPENING�OF�THEIR�OWN�MARKETS�FOR�GOODS
TO�SOME�DEGREE�OF�PROGRESS�IN�OPENING�UP�MARKETS�FOR�SERVICES�ON�A
WORLDWIDE� BASIS�� )N� PRACTICE�� MOREOVER�� INTERNATIONALLYTRADED� SER
VICES�ARE�ALMOST�ALL�CONCERNED�WITH�INFORMATIONHANDLING��THEY�EITHER
ARE� TELECOMMUNICATIONS� SERVICES�� OR�� AS� IN� THE� CASE� OF� BANKING� OR
PUBLISHING��ARE�VERY�HEAVY�USERS�OF�TELECOMMUNICATIONS�

4HE� -ARRAKESH� !GREEMENT� THAT� RESULTED� FROM� THE� 5RUGUAY
2OUND�INCLUDED�FOUR�KEY�ELEMENTS�DEALING�WITH�TELECOMMUNICATIONS�

• 4HE� 'ENERAL� !GREEMENT� ON� 4RADE� IN� 3ERVICES� �'!43	�
WHICH�LAYS�DOWN�A�BROAD�FRAMEWORK�OF�GROUNDRULES�CONCERN
ING�TRADE�IN�SERVICES��TOGETHER�WITH�INSTITUTIONAL�ARRANGEMENTS
FOR� ADMINISTERING� THESE� RULES� AND� NEGOTIATING� ADDITIONAL
MARKETOPENING�MEASURES�SUBSEQUENTLY�� )N�THE�'!43�THERE� IS
A�MIXTURE�OF� GENERAL�OBLIGATIONS�AND�DISCIPLINES ��WHICH�APPLY
WHETHER� OR� NOT� A� MEMBER�� OF� THE� 74/� HAS� MADE� COM
MITMENTS� TO� MARKETOPENING� MEASURES� CONCERNING� SPECIFIC
TELECOMMUNICATIONS� SERVICES�� AND� OTHER� PROVISIONS� THAT� ONLY
APPLY�WHERE� SUCH� SPECIFIC� COMMITMENTS� HAVE� BEEN� SCHEDU
LED ��I�E��ARE�INCLUDED�IN�A�PARTICULAR�MEMBER S�3CHEDULE	�

???????????????
� -EMBERS� OF� THE�74/� ARE� GOVERNMENTS�� BUT� NOT� NECESSARILY� GOV
ERNMENTS�OF�INDEPENDENT�STATES���)T�IS�ALSO�IMPORTANT�TO�NOTE�THAT�IN�PRAC
TICE�THE�%UROPEAN�#OMMISSION�REPRESENTS��AND�NEGOTIATES�IN�THE�74/��FOR
THE����MEMBER�STATES�OF�THE�%UROPEAN�5NION�



����

• 4RADE� IN� SERVICES �� AS� DEFINED�BY� THE�'!43� ;!RT�� �=�� COM
PRISES�FOUR�DISTINCT� MODES ��OF�TRADE�

-ODE���� CROSS�BORDER�SUPPLY ��CONSISTS�OF�THE�SUPPLY�OF�A
SERVICE� FROM� THE� TERRITORY� OF�MEMBER� #OUNTRY� !� INTO� THE
TERRITORY� OF� MEMBER� #OUNTRY� "�� &OR� EXAMPLE�� A� SERVICE
SUPPLIER� OF� #OUNTRY� !� PROVIDES� SERVICE� INSIDE� #OUNTRY� "�
THOUGH� ! S� SERVICE� SUPPLIER� IS� NOT� PRESENT � INSIDE� #OUN
TRY�"��I�E��MAINTAINS�NO�SUBSIDIARY��SALES�OFFICE��OR�SALES�STAFF
IN� #OUNTRY� "�� 0ROVIDING� AN� ONLINE� DATABASE� SERVICE� TO
#OUNTRY�"�VIA�THE�PREEXISTING�PUBLIC�TELEPHONE�NETWORK�IS
AN�EXAMPLE�OF�A�-ODE���ACTIVITY�

-ODE���� CONSUMPTION�ABROAD ��CONSISTS�OF�THE�SUPPLY�OF�A
SERVICE� BY� A� SERVICE� SUPPLIER� OF� MEMBER� #OUNTRY� !� TO� A
SERVICE� CONSUMER �OF�MEMBER�#OUNTRY�"�WHO� IS�PRESENT
IN� #OUNTRY�!��(ERE�� AS� IN�-ODE� ��� ! S� SERVICE� SUPPLIER� IS
NOT� PRESENT � IN� #OUNTRY� "�� 4HIS� -ODE� COVERS� �FOR
EXAMPLE	� THE� CASE� WHERE� A� MANUFACTURING� COMPANY� OF
#OUNTRY� "� USES� THE� PREEXISTING� TELEPHONE� NETWORK� IN
#OUNTRY�!�

-ODE���� COMMERCIAL�PRESENCE ��CONSISTS�OF�THE�SUPPLY�OF
SERVICE�BY�A�SERVICE�SUPPLIER�OF�MEMBER�#OUNTRY�!�TO�SER
VICE� CONSUMERS� IN� THE� TERRITORY� OF� MEMBER� #OUNTRY� "�
WHERE�! S�SERVICE�SUPPLIER� IS�DEEMED�TO�BE� COMMERCIALLY
PRESENT � IN�#OUNTRY� "�� 4HIS� IS� THE� CASE� IF� THE� SERVICE� SUP
PLIER� OWNS� A� COMPANY�� REPRESENTATIVE� OFFICE� OR� BRANCH� IN
#OUNTRY�"��OR�PARTICIPATES�IN�A�PARTNERSHIP�OR�JOINT�VENTURE
BASED� THERE�� )F� A� TELEPHONE� COMPANY� FROM� #OUNTRY� !
OPERATES� SERVICES� OR� BUILDS� A� NETWORK� WITHIN� #OUNTRY� "�
THAT�IS�A�-ODE���ACTIVITY�

???????????????
� )N�ALL�FOUR�MODES��THE�FOLLOWING�DEFINITIONS�APPLY�

• 3UPPLY� OF� A� SERVICE � INCLUDES� THE� PRODUCTION�� DISTRIBUTION�
MARKETING��SALE�AND�DELIVERY�OF�A�SERVICE �;!RT��886)))��g��B	=�

• 3ERVICE�CONSUMER �MEANS�ANY�PERSON�;NATURAL�OR�JURIDICAL=�THAT
RECEIVES�OR�USES�A�SERVICE �;!RT��886)))��g��I	���J	=�
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-ODE� ��� PRESENCE� OF� NATURAL� PERSONS �� CONSISTS� OF� THE
SUPPLY� OF� SERVICE� BY� A� SERVICE� SUPPLIER� OF� MEMBER� #OUN
TRY�!� TO� SERVICE� CONSUMERS� IN� THE� TERRITORY� OF� MEMBER
#OUNTRY�"�BY�WAY�OF�THE�PRESENCE� IN�#OUNTRY�"�OF�PEOPLE
WHO� ARE� THEMSELVES� SERVICE� SUPPLIERS� OF� #OUNTRY� !�� OR
EMPLOYEES�OF�! S�SERVICE�SUPPLIER�ORGANISATIONS�

• 4HE� 4ELECOMMUNICATIONS� !NNEX� OF� THE� '!43�� WHICH� AD
DRESSES�IN�MORE�DETAIL�SEVERAL�ISSUES�AFFECTING�MARKET�ENTRY�IN
TELECOMMUNICATIONS� �FOR� EXAMPLE�� REGULATION�� LICENSING� AND
CERTAIN�ASPECTS�OF�NETWORK�INTERCONNECTION	�IN�GENERAL�TERMS�

• 4HE� 3CHEDULES� OF� SPECIFIC� COMMITMENTS� PROVIDED� BY
MEMBERS��4HESE�COMMITMENTS�MAINLY�CONCERNED�VALUEADDED
SERVICES� SUCH� AS� ELECTRONIC� MAIL� OR� DATABASE� ACCESS� SERVICES�
BUT�SOME�MEMBERS�ALSO�MADE�COMMITMENTS�ON�BASIC�SERVICES�
)N� PRINCIPLE� THE� 3CHEDULE� OF� A� MEMBER� FORMALLY� RECORDS� ITS
COMMITMENTS� CONCERNING� MARKET� ACCESS �� AND� NATIONAL
TREATMENT �� FOR� FOREIGN� PROVIDERS� OF� SERVICES�� APPLYING� PRO
COMPETITIVE� PRINCIPLES� OF� THE� '!43� AND� THE� 4ELECOMMUNICA
TIONS� !NNEX� TO� SPECIFIC� MARKETS� FOR� TELECOMMUNICATIONS
SERVICES��� 3UCH� A� COMMITMENT� MAY� IN� PRACTICE� REPRESENT� A
CHANGE� IN� THE� DIRECTION� OF� GREATER� OPENNESS� OF� NATIONAL
MARKETS� TO� INTERNATIONAL�COMPETITION��OR� IT�MAY�SIMPLY�CODIFY
THE� STATUS� QUO �� )N� PRACTICE�� THE� CONTENTS� OF� THE� 3CHEDULES
ON�TELECOMMUNICATIONS�ENTERED�INTO�AS�PART�OF�THE�-ARRAKESH
!GREEMENT� REPRESENTED� IN� MOST� �BUT� NOT� ALL	� CASES� LITTLE� OR

???????????????
� -ARKET� ACCESS � REFERS� TO� A� MEMBER S� OPTIONAL� COMMITMENTS� TO
OPEN�ANY�OF�ITS�MARKET�SECTORS�TO�THE�SUPPLY�OF�SERVICE��IN�ANY�OF�THE�FOUR
MODES �OF�SUPPLY	�BY�SERVICE�SUPPLIERS�OF�OTHER�MEMBERS�

� .ATIONAL�TREATMENT �REFERS�TO�A�MEMBER S�OPTIONAL�COMMITMENT�TO
TREAT�SERVICE�SUPPLIERS�AND�SERVICES�OF�ANY�OTHER�-EMBER�NO�LESS�FAVOURABLY
THAN�IT�TREATS�ITS� OWN�LIKE �SERVICES�AND�SERVICE�SUPPLIERS�
� 4ECHNICALLY�� THE�ENTRIES� IN�THE�3CHEDULE� �OTHER�THAN�THE� ADDITIONAL
COMMITMENTS �DISCUSSED� IN�0ART� )))�OF� THIS� SUMMARY	� STATE� THE� LIMITATIONS
ON�MARKET� ACCESS� AND� NATIONAL� TREATMENT� THAT� REMAIN� IN� FORCE� ONCE� THE
MEMBER S�COMMITMENTS�HAVE�BEEN�IMPLEMENTED�
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NO�ADVANCE� IN� THE� DIRECTION� OF� OPENING� UP� NATIONAL�MARKETS
FOR� TELECOMMUNICATIONS�SERVICES�TO� INTERNATIONAL�COMPETITION�
(OWEVER�� THIS� IS� NOT� TO� SAY� THAT� THE� PROCESS� OF� NEGOTIATING
THOSE�3CHEDULES�HAD�NO�VALUE��/N�THE�CONTRARY��THE�3CHEDULES
HAVE�PRACTICAL�VALUE�IN�THREE�DISTINCT�WAYS�

4HEY� CODIFY� MANY� UNILATERAL� STEPS� WHICH� MEMBERS� HAD
ALREADY�TAKEN�TO�OPEN�THEIR�NATIONAL�MARKETS�

&OR� THE� SERVICES� INCLUDED� IN�ANY�PARTICULAR�NATIONAL�3CHED
ULE��THEY�REPRESENT�A� STANDSTILL �AGREEMENT��THEIR�EFFECT�IS
TO�COMMIT�MEMBERS�NOT� TO�CHANGE�NATIONAL� LAWS�� REGULA
TIONS�OR�OTHER� GOVERNMENTAL�MEASURES � IN�SUCH�A�WAY�AS
TO�MAKE�NATIONAL�MARKETS� LESS�OPEN� TO� INTERNATIONAL�COM
PETITION�THAN�SHOWN�IN�THE�3CHEDULE�

&OR� THE� SERVICES� THAT� WERE� SCHEDULED �� THE� 3CHEDULES
RECORD�THE�REMAINING�OBSTACLES�TO�OPEN�INTERNATIONAL�COM
PETITION�ARISING� FROM�NATIONAL� LAWS�� REGULATIONS� AND�OTHER
GOVERNMENTAL�MEASURES � �IN�74/�PARLANCE�� LIMITATIONS
ON�MARKET� ACCESS� AND�NATIONAL� TREATMENT	�� THEREBY� DEFIN
ING�A�CLEAR��WELLDOCUMENTED� BASELINE �FOR�FUTURE�NEGOTIA
TION� OF� FURTHER� STEPS� IN� OPENING�MARKETS� TO� INTERNATIONAL
COMPETITION�� )N�MOST� COUNTRIES�� THESE� LIMITATIONS� HAVE� SO
FAR�REMAINED�VERY�EXTENSIVE�

• !N� AGREEMENT� TO� CONTINUE� NEGOTIATIONS� ON� TELECOMMU
NICATIONS�� INITIALLY� THROUGH� A� NEWLYESTABLISHED�74/� FORUM�
THE�.EGOTIATING�'ROUP�ON�"ASIC�4ELECOMMUNICATIONS��.'"4	�
WITH� THE� OBJECTIVE� OF� ACHIEVING� SUBSTANTIAL� PROGRESS� TOWARDS
OPEN�MARKETS�

)T�WOULD�BE�A�MISTAKE�TO�ASSUME�THAT�THE�'!43�4ELECOMMU
NICATIONS� !NNEX� AND� ITS� 3CHEDULES� ARE� UNIMPORTANT�� JUST� BECAUSE
THEY�HAVE�NOT�INSTANTLY�PRODUCED�A�MAJOR�ACCELERATION�OF�MOVEMENT
TOWARDS�MORE�OPEN� TELECOMMUNICATIONS�MARKETS�� )N� THE�NATURE�OF
MOST�INTERNATIONAL�AGREEMENTS��ESPECIALLY�THOSE�DEALING��AS�THIS�ONE
DOES	�WITH�ECONOMIC�AND�SOCIAL�MATTERS�OF�FARREACHING�IMPORTANCE�
THEIR�FULL�EFFECT� IS�FELT�ONLY�OVER�AN�EXTENDED�PERIOD�OF�TIME�� )N�THE
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CASE�OF�THE�'!43�AND�THE�4ELECOMMUNICATIONS�!NNEX��THERE�ARE�AT
LEAST� THREE� AND� POSSIBLY� FOUR� MECHANISMS� THROUGH� WHICH� MAJOR
MOVEMENT� TOWARDS� OPEN� MARKETS� COULD� OCCUR� IN� THE� MIDTOLONG
TERM��POSSIBLY�AS�EARLY�AS�����	�

• 4HE�IMPLEMENTATION�BY�74/�MEMBERS�OF�THE� GENERAL�OBLIGA
TIONS�AND�DISCIPLINES � THEY�HAVE�ALREADY�AGREED� TO� �DISCUSSED
IN�0ART�))�OF�THIS�SUMMARY	��FOR�EXAMPLE��THOSE�CONCERNING�THE
TRANSPARENCY �OF�REGULATORY�RULES�

• 4HE�.'"4�NEGOTIATIONS��THROUGH�WHICH�SOME�74/�MEMBERS
�POSSIBLY�INCLUDING�THOSE�ACCOUNTING�FOR�A�VERY�LARGE�SHARE�OF
WORLD� TELECOMMUNICATIONS� TRAFFIC	� MAY� MAKE� �THROUGH� NEW
3CHEDULES	� FURTHER� COMMITMENTS� TO�OPEN� THEIR� NATIONAL�MAR
KETS�TO�COMPETITION�

• 4HE�'!43�PROCESS�OF� 0ROGRESSIVE� ,IBERALISATION ��WHICH�PRO
VIDES�FOR�FURTHER� ROUNDS �OF�NEGOTIATIONS�IN�FUTURE��&ROM�THE
BEGINNING�OF� THE�YEAR������AT� THE� LATEST�� THE�MEMBER�COUN
TRIES�OF�THE�'!43�ARE�PLEDGED�TO�ENTER� SUCCESSIVE�ROUNDS�OF
NEGOTIATIONS �AIMING� TO�ACHIEVE� A�PROGRESSIVELY�HIGHER� LEVEL
OF� LIBERALISATION ��"EFORE�EACH� SUCH� ROUND�� THE�'!43�#OUNCIL
WILL� ASSESS� THE�PROGRESS�OF� LIBERALISATION�UP� TO� THAT� TIME�AND
WILL��ON�THAT�BASIS��SET�OUT�GUIDELINES�AND�PROCEDURES�FOR�THE
FORTHCOMING� ROUND �

• 0OSSIBLY�� FUTURE� EFFORTS� BY�74/�MEMBERS� TO� CHANGE� THE� BE
HAVIOUR� OF� OTHER� MEMBERS� IN� ORDER� TO� REDUCE� OBSTACLES� TO
COMPETITION�� BY� CHALLENGING� CERTAIN� OF� THEIR� POLICIES�� LAWS� OR
PRACTICES�VIA�THE�74/ S�DISPUTE�SETTLEMENT�PROCESSES�AS�BEING
CONTRARY�TO�THE�GENERAL�OBLIGATIONS�THAT�74/�MEMBERS�HAVE
ACCEPTED� BY� AGREEING� TO� THE�'!43� AND� THE� 4ELECOMMUNICA
TIONS� !NNEX� AND�OR� THE� MEMBER S� SPECIFIC� COMMITMENTS�
7HETHER�OR�NOT� THE� GENERAL�OBLIGATIONS�AND�DISCIPLINES �ARE
TOO�GENERAL�AND�TOO�HEDGED�ABOUT�WITH�LIMITATIONS�TO�BE�USED
IN�THIS�WAY��AND�WHETHER�74/�MEMBERS�WILL�WISH�TO�DO�SO�IN
ANY�CASE��REMAINS�TO�BE�SEEN�
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"Y� THE� 74/� REGIME �� AS� IT� AFFECTS� TELECOMMUNICATIONS��WE
MEAN�THE�SET�OF�RULES�AND�INSTITUTIONAL�ARRANGEMENTS�THAT�A�COUNTRY
WHICH� HAS� RATIFIED� THE� -ARRAKESH� !GREEMENT� THEREBY� ACCEPTS
CONCERNING�

• 4HE�ACCESS�OF�ITS�INDIVIDUALS�AND�COMPANIES�TO�THE�MARKETS�FOR
TELECOMMUNICATION�SERVICES�IN�OTHER�MEMBER�COUNTRIES�

• 4HE� RIGHTS�OF� INDIVIDUALS� AND�COMPANIES� FROM�OTHER�MEMBER
COUNTRIES�TO�OPERATE�IN�ITS�TERRITORY��OR�TO�PROVIDE�TELECOMMU
NICATIONS�SERVICES�TO�OR�FROM�ITS�TERRITORY	��IN�SPECIFIED�MARKETS
AND�UNDER�SPECIFIED�CONDITIONS�

4HESE�OBLIGATIONS�AND�INSTITUTIONAL�ARRANGEMENTS�ARE�COMPLEX
IN� DETAIL�� (OWEVER�� THE� MOST� ESSENTIAL� POINTS� CAN� BE� STATED� FAIRLY
CONCISELY��7E�DO�SO�UNDER�TWO�HEADINGS�

• 4HE� GENERAL� OBLIGATIONS� AND� DISCIPLINES � TO� WHICH� ALL� 74/
MEMBERS�AGREE�

• 4HE� SPECIFIC� COMMITMENTS � MADE� BY� PARTICULAR� MEMBERS
CONCERNING�PARTICULAR�SERVICES�

'ENERAL�/BLIGATIONS�AND�$ISCIPLINES

4HE�KEY�OBLIGATIONS�UNDERTAKEN�BY�74/�MEMBERS� IN�RELATION
TO�TELECOMMUNICATIONS�INCLUDE�

• -OST&AVOURED�.ATION��-&.	�TREATMENT�

• 4RANSPARENCY�

4HESE� OBLIGATIONS� ARE� DISCUSSED� BELOW�� )N� ADDITION�� OTHER
IMPORTANT��THOUGH�VERY�GENERAL	�OBLIGATIONS�REQUIRE�GOVERNMENTS�TO
ENSURE�THAT�THEIR�REGULATORY�POLICIES�AND�PRACTICES�DO�NOT� CONSTITUTE
UNNECESSARY� BARRIERS� TO� TRADE �� AND� THAT� THE� TELECOMMUNICATION
MONOPOLIES�UNDER�THEIR�JURISDICTION��IF�ANY	�DO�NOT� ACT�IN�A�MANNER
INCONSISTENT� WITH� THAT� -EMBER S� � OBLIGATIONS� � AND� SPECIFIC
COMMITMENTS �
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3OME�OF�THE�GENERAL�OBLIGATIONS�AND�DISCIPLINES�APPLY�UNCON
DITIONALLY��OTHERS�APPLY�ONLY�TO�THOSE�COMBINATIONS�OF�MEMBERS�AND
SERVICES�WHERE� SPECIFIC� COMMITMENTS� HAVE� BEEN�MADE�� �4HIS� IS� EX
PLAINED�IN�DETAIL�IN�THE�FULL�"RIEFING�2EPORT�	

-OST&AVOURED�.ATION��-&.	�4REATMENT

4HE�'!43��!RTICLE�))	�SPECIFIES���THAT�THE�GOVERNMENT�OF�EACH
74/� MEMBER� MUST� ACCORD� TO� SERVICE� SUPPLIERS� BASED� IN� ANOTHER
MEMBER� TREATMENT� �IN� TERMS�OF�EFFECTIVE�ACCESS� TO�COMPETE� IN� THE
NATIONAL�MARKET	� NO�LESS�FAVOURABLE �THAN�THE�TREATMENT�IT�ACCORDS
TO� ANY� OTHER� COUNTRY �� 4HIS� PROVISION�� LONGESTABLISHED� IN� INTERNA
TIONAL�AGREEMENTS�CONCERNING�TRADE�IN�GOODS��WOULD�HAVE�FARREACH
ING� IMPLICATIONS� IF� APPLIED� TO� TELECOMMUNICATIONS�� (OWEVER�� ITS
APPLICATION� IN� THE�CASE�OF� TELECOMMUNICATIONS� IN�A�74/�CONTEXT� IS
SUSPENDED�UNTIL�THE�WORK�OF�THE�.'"4�REACHES�A�SUCCESSFUL�CONCLU
SION�OR�THE�.'"4�REPORTS�THAT�IT�HAS�FAILED�TO�SUCCEED���

4ODAY�� IN�THE�VIRTUAL�ABSENCE�OF�-&.�IN�TELECOMMUNICATIONS�
GOVERNMENTS�OR�TELECOMMUNICATIONS�REGULATORS��EVEN�IN�MOST�OF�THE
COUNTRIES� WHERE� A� PROCOMPETITIVE� TELECOMMUNICATION� POLICY� IS� IN
FORCE� AND� MULTIPLE� COMPETITORS� PARTICIPATE� IN� THE� MARKET�� ALLOW
COMPANIES� FROM�OTHER� COUNTRIES� TO�PARTICIPATE�ONLY�ON�A� RESTRICTED
BASIS���� 7HETHER� OR� NOT� COMPANIES� FROM� OTHER� COUNTRIES� ARE
ALLOWED� TO� PARTICIPATE� IN� THE� MARKET� IN� SUCH� COUNTRY� �#OUNTRY� !	
TYPICALLY�DEPENDS�ON� THE�POLICY�BEING� FOLLOWED�BY� THE�GOVERNMENT
AND�OR� BY� TELECOMMUNICATIONS� REGULATORS� IN� THEIR� HOME� COUNTRY
�#OUNTRY�"	�� &OR�EXAMPLE�� THE�NATIONAL�GOVERNMENT�OR� REGULATOR� IN
#OUNTRY� !� MAY� BE� CONCERNED� WITH� WHETHER� MONOPOLY� MARKET
POWER� IN� #OUNTRY� "� IS� BEING� ABUSED�� OR� INTERNATIONAL� ACCOUNTING

???????????????
�� !�MORE�TECHNICAL�AND�DETAILED�DISCUSSION�OF�THE�'!43�OBLIGATIONS�IS
PROVIDED�� WITH� EXTENSIVE� REFERENCES� TO� THE� TEXT� OF� THE� !GREEMENT�� IN
#HAPTER���
�� !NNEX�ON�.EGOTIATIONS�ON�"ASIC�4ELECOMMUNICATIONS��,EGAL�4EXTS�
P�����	�
�� .EW�:EALAND�IS�A�NOTABLE�EXCEPTION�
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RATES��� ARE� BEING� KEPT� AT� AN� EXCESSIVE� LEVEL�� )T� MAY� ALSO� BE� CON
CERNED� WITH� WHETHER� COMPANIES� FROM� #OUNTRY� !� ARE� AFFORDED
OPPORTUNITIES�TO�PARTICIPATE�IN�#OUNTRY�" S�MARKET�TO�A�DEGREE�COM
PARABLE�TO�THE�RIGHTS�OF�COMPANIES�FROM�#OUNTRY�"�TO�PARTICIPATE�IN
#OUNTRY� !�� !S� THESE� EXAMPLES� ILLUSTRATE�� INTERNATIONAL� TRADEPOLICY
RELATIONSHIPS� IN� TELECOMMUNICATIONS� TODAY�ARE�USUALLY�BILATERAL��AND
PREDOMINANTLY�MANAGED�ON�A�BASIS�OF�RECIPROCITY�

4HE�'!43�OBLIGATION�ON�MEMBERS� TO� ACCORD�-&.� TREATMENT
TO�ALL�OTHER�MEMBERS�WILL� �TO�THE�EXTENT�THAT� IT� IS�CARRIED� INTO�PRAC
TICE	�REPLACE�THE�CURRENT�SYSTEM�OF�PREDOMINANTLY�RECIPROCAL�BILATERAL
ARRANGEMENTS�WITH�A�SYSTEM�OF�MULTILATERAL�AGREEMENTS�EMBODYING
THE� -&.� PRINCIPLE�� )T� IS� INHERENT� IN� THE� -&.� PRINCIPLE� THAT� SUCH
AGREEMENTS�WILL�SOMETIMES�REQUIRE�#OUNTRY�!�TO�EXTEND�TO�CARRIERS
FROM�#OUNTRY�"�RIGHTS�WHICH�ARE�NOT�YET�MADE�AVAILABLE�RECIPROCALLY
IN� #OUNTRY� "� TO� CARRIERS� FROM� #OUNTRY� !�� -&.� WILL� THUS� TEND� TO
ENHANCE�AND�ACCELERATE�THE�PROCESS�OF�OPENING�UP�NATIONAL�MARKETS
TO� FREER� TRADE� IN� TELECOMMUNICATION� SERVICES� THAN� WOULD� LIKELY� BE
ACHIEVED�THROUGH�A�PATCHWORK���OF�BILATERAL�RECIPROCAL�AGREEMENTS�

(OWEVER��JUST�HOW�FAR�-&.�WILL�APPLY�IN�PRACTICE�DEPENDS�ON
TWO�IMPORTANT�LIMITATIONS�ON�THE�APPLICATION�OF�-&.�TO�TELECOMMU
NICATIONS�

• 4HE� APPLICATION� OF� -&.� IS� SUSPENDED� UNTIL� THE� INTENDED
COMPLETION�OF�THE�.'"4�NEGOTIATIONS�IN�!PRIL������

• 74/�MEMBERS�CAN�AVAIL� THEMSELVES�OF�OPPORTUNITIES� TO� TAKE
EXEMPTIONS �LIMITING�HOW�FAR�-&.�WILL�APPLY�TO�THEM��USING
A�PROCEDURE�WHICH�IS�EXPLAINED�IN�THE�FULL�"RIEFING�2EPORT�

???????????????
�� !CCOUNTING� RATES� ARE� THE� RATES� OF� PAYMENT� USED�WHEN� A� TELECOM
MUNICATIONS�CARRIER�COMPENSATES�A�CARRIER� IN�ANOTHER�COUNTRY� FOR�CARRYING
TRAFFIC� TO�A�DESTINATION� IN�THAT�COUNTRY��4HE�ACCOUNTING� RATE�SYSTEM� IS�DE
SCRIBED�IN�"RIEFING�2EPORT�.O����IN�THIS�SERIES��-ICHAEL�4YLER��'LOBAL�-OBILE
0ERSONAL�#OMMUNICATIONS�3YSTEMS��'ENEVA��)45��-ARCH�����	��PP����FF�
�� 4HE� NOTABLE� EXCEPTION� BEING� THE� EMERGENCE� IN� RECENT� YEARS� OF
COMMON�TELECOMMUNICATION�LEGISLATION�WITHIN�THE�%UROPEAN�5NION�
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4RANSPARENCY

4HE�'!43�REQUIRES�EACH�MEMBER�TO�PUBLISH�ALL�OF�ITS�LAWS�AND
RULES� THAT� AFFECT� TRADE� IN� SERVICES�� 4HE� 4ELECOMMUNICATIONS� !NNEX
SPECIFIES� THAT� TRANSPARENCY�� AS� DEFINED�� REQUIRES� PUBLICATION� OF� FUR
THER�INFORMATION�ABOUT��AMONG�OTHER�THINGS�

• 4ARIFF�AND�OTHER�TERMS�AND�CONDITIONS�OF�ACCESS�TO�AND�USE�OF
A� MEMBER S� PUBLIC� TELECOMMUNICATIONS� TRANSPORT� NETWORKS
AND�SERVICES ��044.3	�

• 4ECHNICAL�INTERFACE�REQUIREMENTS�

• 2EQUIREMENTS� FOR�NOTIFICATION�� REGISTRATION��AND� LICENSING�AND
OTHER�FORMS�OF�RECOGNITION�OR�APPROVAL�NEEDED�BEFORE�FOREIGN
SERVICE� SUPPLIERS� CAN� DO� BUSINESS� LAWFULLY� IN� ANY� PARTICULAR
MEMBER�COUNTRY�

4RANSPARENCY� IS� OBVIOUSLY� A� VITAL� REQUIREMENT� FOR� EFFECTIVE
OPENING�OF�MARKETS��!T�THE� LEAST��PUBLICATION�OF�ALL� THE� LAWS�� RULES�
REGULATIONS��AND�OTHER�CONDITIONS�AFFECTING�ENTRY�INTO�A�MARKET�LIGHT
ENS�THE�BURDEN�THAT�POTENTIAL�ENTRANTS�MUST�CARRY�WHEN�CONSIDERING
ENTRY��!T�THE�WORST��ABSENCE�OF�TRANSPARENCY�CAN�ENABLE�A�COUNTRY S
POLICYMAKERS�� REGULATORS�� AND�OTHERS�WILFULLY� TO�DELAY� ENTRY� OF� FOR
EIGN�SERVICES�OR�SERVICE�SUPPLIERS�OR�TO�PERMIT�ENTRY�ONLY�ON�DISCRIMI
NATORY� TERMS� THAT� PUT� FOREIGN� SERVICES� OR� SERVICE� SUPPLIERS� AT� A
COMPETITIVE� DISADVANTAGE� VIS� A� VIS� DOMESTIC� SERVICES� AND� SERVICE
SUPPLIERS�

)T�SEEMS�LIKELY�THAT�THE�GENERAL�TRANSPARENCY�OBLIGATION�OF�THE
'!43�WILL�HAVE�CONSIDERABLE�EFFECT�ON�THE�PRACTICES�OF�TELECOMMUNI
CATIONS�REGULATORS�IN�74/�MEMBER�COUNTRIES��AND�THUS�IN�SPREADING
INFORMATION� ABOUT�MEMBERS � LAWS�� RULES�� REGULATIONS� AND� THE� LIKE�
2EGULATORS�IN�COUNTRIES�WHERE�REGULATORY�RULES�ARE�ALREADY�PUBLISHED
NEED� NOT� DRASTICALLY� ALTER� THEIR� BEHAVIOUR� IN� ORDER� TO� CONFORM� TO
!RTICLE� )))� OF� THE� '!43�� "Y� CONTRAST�� VERY� FEW� COUNTRIES� ORDINARILY
PUBLISH��OR�REQUIRE�THEIR�04/�TO�PUBLISH��SUCH�MATTERS�AS� TARIFF�AND
OTHER�TERMS�AND�CONDITIONS �FOR�USE�OF�THE�034.��AND�CONSEQUENTLY�
CONFORMING�TO�THE�TRANSPARENCY�OBLIGATION�OF�THE�!NNEX�WILL�REQUIRE
SIGNIFICANT� OR� EVEN� RADICAL�MODIFICATION� OF� THEIR� EXISTING� REGULATORY
REGIMES��)T�REMAINS�TO�BE�SEEN�WHETHER�AND�HOW�SOON�MEMBERS�WILL
BE�WILLING�AND�ABLE�TO�MAKE�SUCH�MODIFICATIONS�
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3PECIFIC�#OMMITMENTS

4HE�'!43�PROVIDES�FOR�MEMBERS�TO�MAKE��VIA�NATIONAL�3CHED
ULES� TO� THE� -ARRAKESH� !GREEMENT�� COMMITMENTS� ON� SPECIFIC� SER
VICES��AS�DESCRIBED�AT�THE�BEGINNING�OF�THIS�SUMMARY��4HE�3CHEDULES
CAN� SUBSEQUENTLY�BE�AMENDED� IN� SUCH�A�WAY�AS� TO� FURTHER� REDUCE
OBSTACLES� TO� INTERNATIONAL� COMPETITION� FOR� THE� SERVICES� ALREADY� IN
CLUDED��AND�OR�TO�INCLUDE�ADDITIONAL�SERVICES��!GREEMENT�TO�DO�THIS
IS�NOW�BEING�PURSUED�THROUGH�THE�.'"4�NEGOTIATIONS�

!�KEY�SPECIFIC�COMMITMENT�CONCERNS� NATIONAL�TREATMENT �

.ATIONAL�4REATMENT

.ATIONAL� TREATMENT� REQUIRES�EACH�74/�MEMBER� TO� TREAT� SER
VICES�AND�SERVICE�SUPPLIERS�OF�OTHER�MEMBERS�NO�LESS�FAVOURABLY�THAN
ITS� OWN �� BUT� ONLY� IN� MARKET� SEGMENTS� THAT� A� MEMBER� HAS
INSCRIBED�IN�ITS�SCHEDULE��AND�SUBJECT�TO�ANY�CONDITIONS�AND�QUALIFI
CATIONS� SET� OUT� THEREIN � ;!RT�� 86))�� g� �=�� )T� ONLY� APPLIES� WHERE� A
MEMBER�HAS�SPECIFICALLY�AGREED��IN�ITS�3CHEDULE��TO�APPLY�IT�TO�A�PAR
TICULAR�SERVICE��5NLIKE�-&.��WHICH�IS�IN�PRINCIPLE�AN�OBLIGATION�NECES
SARILY�UNDERTAKEN�BY�EVERY�MEMBER�OF�THE�'!43��SUBJECT�TO�EXEMP
TIONS�REFERRED�TO�ABOVE	��THE�NATIONAL�TREATMENT�OBLIGATION�DOES�NOT
APPLY�COMPREHENSIVELY�

!LTHOUGH� THE� NATIONAL� TREATMENT� OBLIGATION� CAN� THUS� BE
AVOIDED�BY�NOT� SCHEDULING �IT��THE�WORK�OF�THE�.'"4�CLEARLY�AIMS�TO
INDUCE� AS� MANY� PARTICIPANTS� AS� POSSIBLE� TO� AGREE� IN� PRACTICE� TO
UNQUALIFIED� ACCEPTANCE� OF� THE� OBLIGATION�� /THERWISE� INTERNATIONAL
TRADE� AND� INTERNATIONAL� COMPETITION� IN� TELECOMMUNICATION� SERVICES
WOULD� BE� SEVERELY� HAMPERED�� !CCORDINGLY�� IF� THE� .'"4 S� EFFORTS
ARRIVE� AT� A� SUCCESSFUL� CULMINATION�� THE� PARTICIPANTS� IN� THE� RESULTING
AGREEMENT�WILL�PROBABLY�HAVE�MOVED�CONSIDERABLY�TOWARD�ACCEPTING
THE�WIDESPREAD�APPLICATION�OF�THE�PRINCIPLE�OF�NATIONAL�TREATMENT�

-OREOVER�� WHATEVER� THE� OUTCOME� OF� THE� .'"4� PROCESS�
MOVEMENT� TOWARD� WIDESPREAD� APPLICATION� OF� THE� PRINCIPLE� OF� NA
TIONAL�TREATMENT�WILL�EVENTUALLY�TAKE�PLACE�IF�THE�'!43�PROCEDURE�FOR
PROGRESSIVE� LIBERALISATION � �DISCUSSED� IN� #HAPTER� �� OF� THE� 2EPORT	
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OPERATES�AS�EXPECTED��(OWEVER��AS�PROGRESSIVE�LIBERALISATION�ROUNDS
NEED�NOT�BEGIN�UNTIL�THE�YEAR�������WIDESPREAD�ACHIEVEMENT�OF�NA
TIONAL�TREATMENT�MAY�BE�CONSIDERABLY�DELAYED��AND�WITH�IT�THE�FULLER
OPENING�OF�MEMBERS �MARKETS�FOR�TELECOMMUNICATION�SERVICES�

)NSTITUTIONAL�!RRANGEMENTS

4HE� KEY� ELEMENTS� OF� 74/� INSTITUTIONAL� ARRANGEMENT� �OTHER
THAN�THE�3ECRETARIAT	��SO�FAR�AS�THEY�AFFECT�TRADE� IN�TELECOMMUNICA
TION�SERVICES��ARE�

• 4HE�.'"4�� AT�PRESENT� THE�MAIN� ARENA� FOR� NEGOTIATIONS� CON
CERNING� TRADE� IN� TELECOMMUNICATION� SERVICES�� 4HE� .'"4� IS
OPEN� TO�PARTICIPATION�BY�ALL�74/�MEMBER�COUNTRIES�� )TS� FULL
PARTICIPANTS ��AS�DISTINCT�FROM�OBSERVER�PARTICIPANTS	�ARE�COM
MITTED�TO�ACTIVELY�NEGOTIATING�MARKETOPENING�MEASURES�

• 4HE�#OUNCIL�FOR�4RADE�IN�3ERVICES��TO�WHICH�THE�-ARRAKESH
!GREEMENT�DELEGATES�AUTHORITY�TO�ADMINISTER�THE�'!43��-ORE
PARTICULARLY�THE�#OUNCIL�IS�CHARGED�BY�THE�'!43�WITH�A�DUTY�TO
ESTABLISH� DISCIPLINES �TO�ENSURE�THAT�NATIONAL�REGULATIONS�CON
CERNING�LICENSING�OF�OTHER�MEMBERS �SERVICE�PROVIDERS��AS�WELL
AS�OTHER�SIMILAR�REQUIREMENTS��ARE�OBJECTIVE��TRANSPARENT��AND
NEITHER� UNDULY� BURDENSOME� NOR� RESTRICTIVE� OF� CROSSBORDER
COMPETITION� IN� A� MANNER� INCONSISTENT� WITH� THE� '!43� PRIN
CIPLES�

• 4HE� $ISPUTE� 3ETTLEMENT� "ODY� �$3"	�� HAS� POWER� TO� SETTLE
DISPUTES� BY� INTERPRETING� AGREEMENTS� IN� ACCORDANCE� WITH
CUSTOMARY�RULES�OF�INTERPRETATION�OF�PUBLIC�INTERNATIONAL�LAW �
4HE�FIRST� STEP� TOWARD� RESOLVING�A�DISPUTE� THAT�HAS�BEEN�NOTI
FIED� TO� THE� $3"� IS� FOR� THE� MEMBERS� TO� ENTER� INTO� CONSUL

TATION���� )F� THE� CONSULTATION� AND� SETTLEMENT� PROCESS� HAS� NOT
RESOLVED� THE� ISSUE� THE� $3"� MAY�� AFTER� INVESTIGATION� AND

???????????????
�� %ACH�MEMBER�UNDERTAKES��BY�VIRTUE�OF�MEMBERSHIP�IN�THE�74/�� TO
ACCORD�SYMPATHETIC�CONSIDERATION�TO�AND�AFFORD�ADEQUATE�OPPORTUNITY�FOR
CONSULTATION� REGARDING� ANY� REPRESENTATIONS� MADE� BY� ANOTHER� MEMBER
;5NDERSTANDING��!RT�����,EGAL�4EXTS��PP��������=�
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DETERMINATION� OF� FACTS� BY� A� PANEL � APPOINTED� BY� THE� $3"�
AUTHORIZE� THE� AGGRIEVED�MEMBER� TO� SUSPEND� THE� APPLICATION
TO� THE� OFFENDING� MEMBER� OF� CONCESSIONS� OR� OTHER� OBLI
GATIONS � PREVIOUSLY� ENTERED� INTO� BY� THE� AGGRIEVED� MEMBER�
!LTERNATIVELY� THE�OFFENDING�MEMBER�MAY�OFFER�COMPENSATION
TO� THE� COMPLAINING� MEMBER� ON� TERMS� THAT� ARE� MUTUALLY
ACCEPTABLE��THOUGH�COMPENSATION�IS�VOLUNTARY�

/F�THESE�THREE�ELEMENTS�OF�THE�74/�MACHINERY��THE�.'"4�IS�
AT� LEAST� FOR� THE�MOMENT�� THE�MOST� IMPORTANT� IN� TERMS�OF� ITS� LIKELI
HOOD�OF�MAKING�A�MAJOR�DIFFERENCE�TO�TELECOMMUNICATIONS�POLICY�IN
THE�0ARTICIPANTS�OF�THE�.'"4�DURING�THE�NEXT�FIVE�YEARS�

0!24��))) 4(%-%3� !.$� )335%3� "%).'� .%'/4)!4%$� ).� 4(%
.'"4

4HE� .'"4 S� WORKING� METHODS� ARE� DESCRIBED� IN� DETAIL� IN
#HAPTER���OF�THE�REPORT��4HE�CENTREPIECE�OF�THE�.'"4�PROCESS�IS�THE
NEGOTIATION�� BY� FULL� PARTICIPANTS �� OF� OFFERS � OF� MARKETOPENING
MEASURES��WHICH�WILL�EVENTUALLY�BECOME�COMMITMENTS� IF� THE�.'"4
NEGOTIATION�IS�SUCCESSFUL��/FFERS�ARE�PUT�FORWARD�BY�GOVERNMENTS�OF
.'"4� 0ARTICIPANTS� OR�� IN� THE� CASE� OF� THE� ��� COUNTRIES� OF� THE
%UROPEAN� 5NION�� BY� THE� %UROPEAN� #OMMISSION�� !LL� OFFERS� FOLLOW�
WITH� MINOR� VARIATIONS�� A� STANDARD� FORMAT�� SHOWN� IN� %XHIBITS� %3�
�WHICH�REPRESENTS�THE�BLANK�FORMAT	�AND�%3���WHICH�REPRODUCES�THE
.'"4 S� -ODEL�3CHEDULE ��AND�EXPLAINS�THE�KINDS�OF�CONTENT�APPRO
PRIATE�TO�THE�VARIOUS�PARTS�OF�THE�BLANK�FORMAT	��4HE�THREE�COLUMNS
IN�THE�TABLE�DEAL�WITH�

• ,IMITATIONS�ON�MARKET�ACCESS��7HAT�ARE� THE�BARRIERS� �SUCH
AS�MONOPOLY�RIGHTS�OF�AN�INCUMBENT�TELECOMMUNICATION�OPE
RATOR��RESTRICTIVE�LICENSING����OR�FOREIGNOWNERSHIP�RESTRICTIONS	

???????????????
�� &OR�EXAMPLE��A�DUOPOLY�FOR�FIXED�SERVICE�AND�OR�CELLULAR�
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TO� PARTICIPATION� BY� FOREIGN� COMPANIES� IN� THE� NATIONAL� MAR

KET����)N�WHAT�WAYS��IF�ANY��IS�THE�MEMBER�IN�QUESTION�OFFER
ING� TO� REDUCE� THESE� BARRIERS�� 4HE� GENERAL� PROVISIONS� OF� THE
'!43�REQUIRE�THAT�THE�LEVEL�OF�MARKET�ACCESS�INDICATED�IN�THE
OFFER�MUST�BE�MADE�AVAILABLE�TO�SERVICE�SUPPLIERS�OF�ALL�MEM
BERS�ON�AN�-&.�BASIS�UNLESS� THE�OFFERING�MEMBER�HAS�BEEN
EXEMPTED�FROM�THE�-&.�OBLIGATION��3OME�MEMBERS�WERE�SO
EXEMPTED�AT�THE�TIME�'!43�CAME�INTO�FORCE��IN�ADDITION��THE
74/� MAY� EXCEPTIONALLY� WAIVE� -&.� OBLIGATIONS� EITHER� BY
CONSENSUS�OF� THE�MEMBERS�OR�� FAILING� THAT�� BY� AGREEMENT�OF
THREEFOURTHS�OF�THE�MEMBERS���

• .ATIONAL�TREATMENT�� )N�A�BROADLY�SIMILAR�WAY��COMMITMENTS
ON� NATIONAL� TREATMENT � CONCERN� HOW� AND� TO� WHAT� EXTENT
NATIONAL� LAW�AND�REGULATIONS�AND�OTHER� GOVERNMENTAL�MEAS
URES �WILL�ENSURE� THAT� FOREIGN�SERVICE�SUPPLIERS�ARE� TREATED� IN
THE�SAME�WAY�AS�DOMESTIC�SERVICE�SUPPLIERS��(ERE�AGAIN��-&.
APPLIES�UNLESS�A�SPECIFIC� EXEMPTION �IS�GRANTED�

• !DDITIONAL�COMMITMENTS��4HESE�CONCERN�REGULATORY�POLICIES
�FOR� EXAMPLE�� AS� REGARDS� INTERCONNECTION� OF� COMPETITIVE
ENTRANTS � NETWORKS� TO� THE� 034.	� AND� REGULATORY� PROCESSES
NEEDED� TO� MAKE� COMPETITIVE� MARKET� ACCESS � AND� NON
DISCRIMINATORY� NATIONAL�TREATMENT �A�REALITY�IN�PRACTICE�

!S�OF� LATE�.OVEMBER� ������ ���OF� THE� ��� FULL� PARTICIPANTS� IN
THE� .'"4� �INCLUDING� THE� %UROPEAN� #OMMISSION�� REPRESENTING
���COUNTRIES	� HAVE� MADE� OFFERS�� COVERING� A� TOTAL� OF� ��� COUNTRIES�
ALMOST� ALL� OF� WHICH� ARE� MAJOR� MARKETS� FOR� TELECOMMUNICATIONS
SERVICES�� !� FURTHER� ��� COUNTRIES� ARE� PARTICIPATING� AS� OBSERVERS�
/BSERVER� COUNTRIES� ARE� BEING� ENCOURAGED�� BY� THE�MOST� ACTIVE� PAR
TICIPANTS� AND� BY� THE�74/� 3ECRETARIAT�� TO� BECOME� FULL� PARTICIPANTS�
AND� FULL� PARTICIPANTS� WHO� HAVE� NOT� YET� MADE� OFFERS� ARE� BEING
ENCOURAGED�TO�DO�SO�
???????????????
�� 7E� USE� THE� GENERAL� PHRASE� NATIONAL� MARKET �� FOR� BREVITY�� TO
ENCOMPASS� ALL� OF� THE� FOUR� DIFFERENT� MODES� OF� SUPPLY � DEFINED� IN� THE
'!43��AND�EXPLAINED�ON�PP��%3�%3��
�� !NNEX�ON�!RTICLE� ))�%XEMPTIONS� �,EGAL�4EXTS��P�����	��74/�!GREE
MENT��!RT��)8��g�������,EGAL�4EXTS��PP������	�



����%XHIBIT�%3��

34!.$!2$��&/2-!4��53%$��).��4(%��3#(%$5,%3��&/2��.!4)/.!,��#/--)4-%.43
#/5.429�8

-ODES�OF�3UPPLY������	��#ROSSBORDER�SUPPLY�������	��#ONSUMPTION�ABROAD�������	��#OMMERCIAL�PRESENCE�������	��0RESENCE�OF�NATURAL�PERSONS

3ECTOR�OR�3UB3ECTOR ,IMITATIONS�ON�-ARKET�!CCESS ,IMITATIONS�ON�.ATIONAL�4REATMENT !DDITIONAL�#OMMITMENTS

��#� 4ELECOMMUNICATION�SERVICES

A	 6OICE�TELEPHONE�SERVICES
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 0("�NOTE���)LLUSTRATIVE�EXAMPLES�FROM�THE�FULL�LIST�OF�CATEGORIES�USED�
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.'"4��$2!&4��-/$%,��3#(%$5,%��/&��#/--)4-%.43��/.��"!3)#��4%,%#/--5.)#!4)/.3
#/5.429�8

-ODES�OF�3UPPLY������	��#ROSSBORDER�SUPPLY�������	��#ONSUMPTION�ABROAD�������	��#OMMERCIAL�PRESENCE�������	��0RESENCE�OF�NATURAL�PERSONS

,IMITATIONS�ON�-ARKET�!CCESS ,IMITATIONS�ON�.ATIONAL�4REATMENT !DDITIONAL�#OMMITMENTS

��#� 4%,%#/--5.)#!4)/.
3%26)#%3��5.#0#	
�A	�THROUGH��G	��AND��O	

,OCAL�LONG�DISTANCE�INTERNA
TIONAL�SERVICE�

WIREBASED
RADIOBASED
ON�A�RESALE�BASIS
FACILITIESBASED
FOR�PUBLIC�USE
FOR�NONPUBLIC�USE�

4YPES�OF�MEASURES�TO�BE�LISTED�
�	��E�G���1UANTITATIVE�LIMITATIONS�
NEEDS�TESTS�APPLIED�TO�THE�NUMBER�OF
SERVICE�SUPPLIERS��INCL��MONOPOLIES�
DUOPOLIES��ETC�	��TOTAL�VALUE�OF
TRANSACTIONS��TOTAL�NUMBER�OF�OPERA
TIONS�OR�QUANTITY�OF�OUTPUT�
�	��%XAMPLE�NOT�GIVEN�
�	��E�G���1UANTITATIVE�LIMITATIONS�
NEEDS�TESTS�APPLIED�TO�THE�NUMBER�OF
SERVICE�SUPPLIERS��INCL��MONOPOLIES�
DUOPOLIES��ETC�	��TOTAL�VALUE�OF
TRANSACTIONS��TOTAL�NUMBER�OF�OPERA
TIONS�OR�QUANTITY�OF�OUTPUT�
1UANTITATIVE�LIMITATION�ON�THE�NUM
BER�OF�AVAILABLE�FREQUENCIES�TO�BE
ALLOTTED�TO�FOREIGN�SERVICE�SUPPLIERS�
2ESTRICTIONS�OR�REQUIREMENTS�REGAR
DING�THE�TYPE�OF�LEGAL�ENTITY�PERMIT
TED�TO�SUPPLY�THE�SERVICES��ALSO��A
REQUIREMENT�OF�CERTAIN�FORMS�OF
COMMERCIAL�PRESENCE�COULD�RULE�OUT
CROSSBORDER�SUPPLY	�
,IMITS�ON�FOREIGN�EQUITY�PARTICIPATION�
�	��E�G���,IMITATIONS�NEEDS�TEST�AP
PLIED�TO�THE�TOTAL�NUMBER�OF�NATURAL
PERSONS�THAT�MAY�BE�EMPLOYED�

4YPES�OF�MEASURES�TO�BE�LISTED�
�	��E�G���0REFERENCES�GIVEN�TO�DOMESTIC
SUPPLIERS�OR�RESTRICTIONS�IMPOSED�ON
FOREIGN�SUPPLIERS�IN�THE�ALLOTMENT�OF
FREQUENCIES�

�	��%XAMPLE�NOT�GIVEN�
�	��E�G���0REFERENCES�GIVEN�TO�DOMESTIC
SUPPLIERS�OR�RESTRICTIONS�IMPOSED�ON
FOREIGN�SUPPLIERS�IN�THE�ALLOTMENT�OF
FREQUENCIES�
,IMITATIONS�ON�THE�NATIONALITY�OR�RESI
DENCY�OF�DIRECTORS�OR�BOARD�MEMBERS�
2ESTRICTIONS�ON�FOREIGN�OWNERSHIP�OF
LAND��OR�FOREIGN�OWNERSHIP�OF�FACILITIES�

�	�%XAMPLE�NOT�GIVEN�

4YPES�OF�MEASURES�RELEVANT�TO�POSSIBLE
UNDERTAKINGS�
�#OMMITMENTS�ON�MEASURES�NOT�SUBJECT�TO
SCHEDULING�UNDER�!RTICLES�86)�AND�86))�
INCLUDING�BUT�NOT�LIMITED�TO�THOSE�REGARDING
QUALIFICATIONS��STANDARDS��OR�LICENSING�REQUI
REMENTS�OR�LICENSING�PROCEDURES�AND�OTHER
DOMESTIC�REGULATIONS�THAT�ARE�OTHERWISE
CONSISTENT�WITH�!RTICLE�6)�AND�THE�!NNEX�ON
4ELECOMMUNICATIONS�	
E�G���3EPARATION�OF�REGULATORY�AND�OPERATIONAL
FUNCTIONS�
3AFEGUARDS�AGAINST�ANTICOMPETITIVE�PRACTICES
�I�E���OF�MONOPOLIES�AND�DOMINANT�PROVIDERS	�
0ROCEDURES�OR�REQUIREMENTS�RELATED�TO�

LICENSING
ALLOTMENT�OF�RADIO�FREQUENCIES
NUMBERING�AND�IDENTIFICATION�CODES
TYPE�APPROVAL
INTERCONNECTION�

0RICING�RELATED�MEASURES��E�G��COSTORIENTED
PRICING�
0ARTICIPATION�IN�THE�STANDARDSSETTING�PROCESS�
INCLUDING�REVIEW�AND�COMMENT�PRIOR�TO�ADOP
TION�OF�NEW�STANDARDS�
2IGHTS�OF�WAY�FOR�THE�CONSTRUCTION�OF�INFRA
STRUCTURE�
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!S�PARTICIPANTS� IN�THE�.'"4�NEGOTIATE�ABOUT�THE�CONTENTS�OF
THE� OFFERS �THAT�WILL�BECOME� SCHEDULES �OF�BINDING�COMMITMENTS
IF�AND�WHEN�THE�.'"4�REACHES�AGREEMENT��THE�MOST�IMPORTANT�SUB
STANTIVE�ISSUES�THEY�ARE�HAGGLING�OVER�ARE�

• !UTHORISATION�OF� SERVICE� SUPPLIERS� FROM�ONE�MEMBER� TO
OPERATE� IN�ANOTHER��7ILL�!4�4�� FOR� INSTANCE�� BE� ENTITLED� TO
OPERATE�IN�3PAIN�IN�ITS�OWN�RIGHT��AND�NOT�NECESSARILY�THROUGH
AN�ALLIANCE��UNLESS� IT� FREELY�CHOOSES� THAT�APPROACH� TO�MARKET
ENTRY��7ILL�.44�OF� *APAN�BE� ENTITLED� TO�BUILD� AND�OPERATE� A
LONGDISTANCE�TELEPHONE�NETWORK�IN�#ANADA�

• &OREIGN� OWNERSHIP� RESTRICTIONS�� $OES� A� MEMBER� LIMIT� THE
EXTENT� TO�WHICH� FOREIGNERS�MAY� OWN� SHARES� IN� ANY� TELECOM
MUNICATIONS�COMPANY�OPERATING�WITHIN�ITS�TERRITORY�

• 2EGULATORY�POLICIES��!N�AGREEMENT�THAT� IN�PRINCIPLE�ALLOWS
CARRIERS� FROM� #OUNTRY� "� TO� OPERATE� IN� #OUNTRY� !�� BUT� GIVES
THEM� NO� RIGHTS� TO� INTERCONNECT� TO� THE� 034.� AT� REASONABLE
PRICES����OR�AT�ALL	��WILL�BE�OF� LIMITED�VALUE�IN�OPENING�UP�THE
MARKETPLACE�TO�COMPETITION��4HUS�A�DEGREE�OF�AGREEMENT�ON
REGULATORY�POLICIES�ON�INTERCONNECTION�AND�A�NUMBER�OF�OTHER
CRITICAL� ISSUES� DISCUSSED� IN� THIS� REPORT� IS� AN� ESSENTIAL� COMPO
NENT�OF�AN�OVERALL�.'"4�AGREEMENT�

• 2EGULATORY� PROCESSES�� !N� AGREEMENT� THAT� IN� PRINCIPLE
GRANTS� TO� COMPANIES� FROM� #OUNTRY� !� RIGHTS� TO� OPERATE� �FOR
EXAMPLE	�A�CELLULAR�SERVICE�IN�#OUNTRY�"��SUBJECT�TO�AVAILABILITY
OF� FREQUENCIES�� WILL� BE� OF� LITTLE� VALUE� IN� OPENING� UP� THE
MARKETPLACE� TO� COMPETITION� IF� THE� PROCESS� OF� ASSIGNING� THE
LIMITED� AVAILABLE� FREQUENCIES� IS� SO� DISCRETIONARY� AND� OBSCURE
�LACKING� IN� TRANSPARENCY 	� THAT� A� COMPANY� FROM� #OUNTRY� !

???????????????
�� 4HE�MEANING�OF� REASONABLE�PRICES �IS�OF�COURSE�SUBJECT�TO�A�GREAT
DEAL�OF�DEBATE��AND� IS�BY�NOW�THE�SUBJECT�OF�A� LARGE�BODY�OF�EXPERIENCE
AND�ANALYTICAL� EXPERTISE�� THE� FIELD� IS� REVIEWED� IN�"RIEFING�2EPORT�.O���� IN
THIS�SERIES��-ICHAEL�4YLER�ET�AL��)NTERCONNECTION��2EGULATORY�)SSUES��'ENEVA�
)45��*UNE�����	��CHAPS�����
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CAN�IN�PRACTICE�BE�DENIED�ACCESS�TO�FREQUENCIES��OR�DELAYED�FOR
YEARS	� BEHIND� CLOSED� DOORS �� AND� THUS� EFFECTIVELY� EXCLUDED
FROM� #OUNTRY� " S� MARKET�� #ONSEQUENTLY�� CHARACTERISTICS� OF
NATIONAL� REGULATORY� PROCESSES� INEVITABLY� FORM� PART� OF� THE
AGENDA�OF�ISSUES�THAT�THE�.'"4�MUST�NEGOTIATE�

-EMBERS� THAT� ALREADY� HAVE� FAIRLY� TRANSPARENT � REGULATORY
DECISIONMAKING� PROCESSES��� �!USTRALIA�� #ANADA� AND� THE� 53�� FOR
EXAMPLE	�MAY�OR�MAY�NOT�BE�WILLING�TO�ACCEPT�A�FARREACHING�AGREE
MENT� FOR� THE� OPENING� OF� NATIONAL� MARKETS� WITHOUT� SIGNIFICANT
CHANGES� IN� THE� NATIONAL� REGULATORY� POLICIES� AND�OR� PROCESSES� OF
OTHER� COUNTRIES�� 4HE� INDICATIONS� SO� FAR� ARE� THAT� THEY� WILL� INSIST� ON
SUCH�CHANGES��BOTH�#ANADA�AND�THE�53�HAVE�SUBMITTED�DOCUMENTS
SPELLING�OUT�THE�KINDS�OF�CHANGES�THEY�ARE�SEEKING�

%XHIBIT� %3�� CHARACTERISES� THE� KINDS� OF� ISSUES� ADDRESSED� IN
NATIONAL�OFFERS�SUBMITTED�DURING�THE�.'"4�PROCESS��)T�IS�INTENTIONALLY
A� COMMON�SENSE �CLASSIFICATION�CHOSEN�BECAUSE�THE�AUTHORS�BELIEVE
ITS� CATEGORIES�WILL� BE�MEANINGFUL� TO� READERS� IN� THE� TELECOMMUNICA
TIONS�COMMUNITY�� ITS�CATEGORIES�DO�NOT�CORRESPOND�EXACTLY�TO�THOSE
OF�THE� -ODEL�3CHEDULE �

%ACH� NATIONAL� OFFER� CARRIES� A� QUALIFYING� STATEMENT� SIMILAR� TO
THE�FOLLOWING�

4HIS�OFFER�IS�CONDITIONAL��#OUNTRY�!�RESERVES�THE�RIGHT�TO�MOD
IFY��EXTEND�OR�REDUCE�THIS�OFFER�AT�ANY�TIME�PRIOR�TO�THE�CON
CLUSION� OF� THE� NEGOTIATIONS� ON� BASIC� TELECOMMUNICATIONS�
DEPENDING�� INTER�ALIA��ON�THE�NUMBER�OF�OFFERS�BY�OTHER�PAR
TIES��ON�THE�DEGREE�TO�WHICH�THESE�OFFERS�ARE�EQUIVALENT�AND
MUTUALLY� ACCEPTABLE�� AND� ON� THE� EXTENT� AND� SIGNIFICANCE� OF
ANY� EXEMPTIONS� FROM� THE� -&.� OBLIGATION� SOUGHT� BY� OTHER
PARTIES�

???????????????
�� 2EGULATORY� REGIMES� OF� VARIOUS� COUNTRIES� ARE� ANALYZED� AND� CATEGO
RIZED�IN� "RIEFING�2EPORT�.O��� ��-ICHAEL�4YLER��/PTIONS�FOR�2EGULATORY�0RO
CESSES�AND�0ROCEDURES�IN�4ELECOMMUNICATIONS��'ENEVA��)45��-AY�����	�
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EXH-FIG3.DRW

Exhibit ES.3

Market-Opening Offer by Country X
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4HE�PROCESS�OF�NEGOTIATION�IS�A�SUBTLE�ONE��INCLUDING�NOT�ONLY
INTERACTION�BETWEEN�0ARTICIPANTS�IN�THE�.'"4�BUT�ALSO�BETWEEN�EACH
0ARTICIPANT S� DELEGATION� AND� THE� VARIOUS� ARMS� OF� GOVERNMENT� THAT
DETERMINE�TELECOMMUNICATIONS�POLICY�IN�ITS�HOME�COUNTRY��!S�%XHIBIT
%3�� ILLUSTRATES�� THE�PERIODIC� DEADLINES� FOR� PRESENTATIONS� OF� VERSIONS
OF� THE� NATIONAL� OFFERS � ALTERNATE� WITH� FORMAL� MEETINGS� OF� THE
.'"4�� INFORMAL�.'"4�MEETINGS�AT� THE� LEVEL�OF� SENIOR�OFFICIALS��AND
PERIODS�SET�ASIDE�FOR�BILATERAL�NEGOTIATIONS�ABOUT�THE�CONTENTS�OF�THE
OFFERS��!S�THIS�PROCESS�GOES�ON��OFFERS�ARE�SLOWLY�AND�INCREMENTALLY
IMPROVED ��"ROADLY��THE�PROCESS�WORKS�LIKE�THIS�

• )NITIALLY�� THE�OFFERS�MADE�BY�MOST�0ARTICIPANTS� REPRESENT� LITTLE
OR�NO�CHANGE�OF�POSITION�RELATIVE�TO�THE�CURRENT�SITUATION�CON
CERNING�ACCESS�TO�THEIR�NATIONAL�MARKETS�

• !�SMALL� NUMBER�OF� 0ARTICIPANTS�MAKE�OFFERS�WHICH� DO� REPRE
SENT� SUBSTANTIAL� CHANGES� FROM� TODAY S� SITUATION�� EITHER� BY
CHANGING� EXISTING� GROUNDRULES� FOR� FOREIGN� ENTRY� TO� THE� NA
TIONAL�MARKET��AND�OR�BY�CHANGING�EXISTING�GROUNDRULES� THAT
DO�ALLOW�SUCH�PARTICIPATION�BUT�ONLY�AS�THEY�APPLY�TO�COMPA
NIES�IN�SOME�OTHER�COUNTRIES��AS�IN�THE�5+�AND�THE�53�TODAY	�
SO�AS�TO�MAKE�THE�SAME�OPPORTUNITIES�AVAILABLE�TO�COMPANIES
FROM�ALL�74/�MEMBERS�ON�AN�-&.�BASIS���/FFERS�CURRENTLY�ON
THE�TABLE� FROM�THE�%5�AND�THE�53�� IF� CONVERTED� INTO�BINDING
COMMITMENTS��WOULD�BRING�ABOUT�CHANGES�OF�BOTH�KINDS�	

• "ARGAINING� THEN� TAKES� PLACE� BETWEEN� THESE� DELEGATIONS� �THE
AUTHORS� OF� THIS� "RIEFING� 2EPORT� CALL� THEM� THE� LEADING� BID
DERS 	� AND� THE� OTHERS�� IN�WHICH� THE� LEADING� BIDDERS� SEEK� TO
PERSUADE� THE�OTHERS� TO� IMPROVE� THEIR� OFFERS�� 4HIS� BARGAINING
TAKES�PLACE�TO�A� LIMITED�EXTENT�THROUGH�STATEMENTS�AT�FORMAL
.'"4� MEETINGS� BUT� MAINLY� THROUGH� BILATERAL� CONSULTATIONS�
4HE�LEADING�BIDDERS �PRINCIPAL�BARGAINING�CARDS�ARE�

THE� THREAT� THAT� THEIR� OFFERS�MIGHT� BE�WITHDRAWN�� PARTIALLY
OR�WHOLLY��IF�THE�OTHERS�DO�NOT�IMPROVE�THEIR�OFFERS�
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THE�PROSPECT�THAT�THE�LEADING�BIDDERS �OFFERS�MIGHT�BE�FUR
THER� IMPROVED ��I�E��MODIFIED�TO�TAKE�THEM�STILL�FURTHER�IN
THE�DIRECTION�OF�OPEN�MARKETS	� IF�THE�OTHERS� IMPROVE�THEIR
OFFERS�

THE� ARGUMENT� THAT�� QUITE� APART� FROM� THE� BARGAINING� PRO
CESS�� THE� BENEFITS� WHICH� HAVE� ACCRUED� TO� COUNTRIES� THAT
ALREADY� HAVE� COMPETITIVE� TELECOMMUNICATIONS� MARKETS�
STRONGLY� POINT� TO� A� SELFINTEREST� ON� THE� PART� OF� THE� OTHER
COUNTRIES� IN� MOVING� TOWARDS� COMPETITIVE� MARKET� STRUC
TURES�

• !T�THE�NEXT�STAGE��WHICH�HAS�NOW�BEGUN	��IF�ALL�GOES�WELL�THE
OTHERS� IMPROVE� THEIR� OFFERS�� AND� ADDITIONAL� FULL� PARTICIPANTS
MAKE�OFFERS� FOR� THE� FIRST� TIME�� SO� THAT� THE�PROCESS� GRADUALLY
MOVES�TOWARDS�A�SUCCESSFUL�OUTCOME�

THE�LEADING�BIDDERS�KEEP�THEIR�OFFERS�ON�THE�TABLE�AND�MAY
EVEN�IMPROVE�THEM�

THE� OTHERS� GRADUALLY� IMPROVE� THEIR� OFFERS�� SOME� EVEN� BE
COME� LEADING� BIDDERS� THEMSELVES� AND� APPLY� PRESSURE� ON
THE�REMAINING�LAGGARDS�

• !LTERNATIVELY�� IF� THE�PROCESS�GOES�BADLY�� THE�OTHERS�FAIL� TO� IM
PROVE� THEIR� OFFERS� SUFFICIENTLY� TO�MAINTAIN� THE�MOMENTUM�OF
THE�PROCESS��AND�FEW�ADDITIONAL�COUNTRIES�AMONG�THE�FULL�PAR
TICIPANTS� MAKE� OFFERS�� 4HE� NEGOTIATING� PROCESS� THEN� WINDS
DOWN�� THE� LEADING� BIDDERS� NARROW� THEIR� OFFERS� OR� BEGIN� TO
WITHDRAW�THEM��!S�A�RESULT�NO�AGREEMENT�IS�REACHED�AT�ALL�IN
.'"4�� OR� �MORE� LIKELY	� A� FORM� OF� NOMINAL� AGREEMENT� IS
REACHED� WHICH� INVOLVES� LITTLE� SUBSTANTIVE� COMMITMENT� BY
MEMBERS�TO�OPEN�THEIR�NATIONAL�MARKETS�

3O� FAR�� THE� .'"4� NEGOTIATIONS� ARE� AT� THE� STAGE� WHERE� DEL
EGATIONS�ARE�BEING�URGED�TO�IMPROVE�THEIR�OFFERS��3OME�DELEGATIONS
HAVE�IN�FACT�INDICATED�THAT�THEY�WILL�CONSIDER�DOING�SO��THE�%UROPEAN
#OMMISSION��FOR�EXAMPLE��HAS�INDICATED�THAT�IT�MIGHT�BE�POSSIBLE�TO
NEGOTIATE�AWAY�ALL�OR�SOME�OF� ITS� REMAINING�RESTRICTIONS�ON�FOREIGN
OWNERSHIP�
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!� CRITICAL� QUESTION� CONCERNS� WHETHER� MAJOR� DEVELOPING
COUNTRIES�WILL�MAKE�OFFERS� THAT�OPEN� THEIR�MARKETS� TO� A� SIGNIFICANT
DEGREE�� )F� AN� .'"4� AGREEMENT� HAS� THE� EFFECT� OF� OPENING� MAJOR
GROWTH� MARKETS� IN� THESE� COUNTRIES� TO� COMPETITION�� THIS� MAY� BE
VIEWED� VERY� FAVOURABLY� BY� THE� DEVELOPED� INDUSTRIAL� COUNTRIES�� )F� IT
DOES�NOT�DO�SO��AN�.'"4�AGREEMENT�WOULD�STILL�HAVE�SOME�ATTRAC
TIONS�FOR�THE�ADVANCED�COUNTRIES��BUT�IT�IS�QUESTIONABLE�WHETHER�THEY
WILL� BE�WILLING� TO� LET� ITS� REQUIREMENTS� FOR�-&.� AND� NATIONAL� TREAT
MENT�PREVENT�THEM�FROM�USING�RIGHTS�TO�PARTICIPATE� IN�THE�NATIONAL
MARKETS� �AS� THEY� DO� TODAY	� AS� A� BARGAINING� COUNTER� IN� BILATERAL
NEGOTIATIONS�OVER� ISSUES�SUCH�AS� REDUCING�EXCESSIVELY�HIGH�ACCOUNT
ING�RATES�OR�OBTAINING�RECIPROCAL�MARKET�ACCESS�

&ROM� THE� POINT� OF� VIEW� OF� THE� DEVELOPING� COUNTRIES� THEM
SELVES�� THE� CRITICAL� QUESTION� IS� WHETHER� THERE� IS� ENOUGH� BENEFIT� TO
THEM�FROM�JOINING�THE�GROUP�OF�COUNTRIES�THAT�HAVE�MADE�SUBSTAN
TIAL�OFFERS�TO�OPEN�THEIR�MARKETS�TO�COMPETITION��/NE�POINT�OF�VIEW
ARGUES�THAT�THE�RESULTING�FLOW�OF� INVESTMENT�� TECHNOLOGY�AND�MAN
AGEMENT� SKILLS� INTO� THEIR� NATIONAL� TELECOMMUNICATIONS� MARKETS� IS
HIGHLY�DESIRABLE��AND�MAY�EVEN�REPRESENT�A�CRITICAL�PRECONDITION�FOR
THEIR�OTHER� INDUSTRIES�TO�ACHIEVE�OR�RETAIN� INTERNATIONAL�COMPETITIVE
NESS��!NOTHER�VIEW�EMPHASISES�THE� INFANT�INDUSTRY �ARGUMENT��THAT
NATIONAL�CARRIERS�IN�DEVELOPING�COUNTRIES�NEED�TIME�TO�ADAPT�TO� BEST
PRACTICE � BEFORE� BEING� EXPOSED� TO� THE� FULL� BLAST� OF� INTERNATIONAL
COMPETITION��3TILL�OTHER�COMMENTATORS�ARGUE�THAT�COMPETITIVE�ENTRY
IS�INCOMPATIBLE�WITH�MAINTAINING�THE�UNIVERSAL�SERVICE�OBLIGATIONS�OF
THE�ESTABLISHED�� INCUMBENT 	�04/��OR�AT�LEAST�THAT�DEVELOPING�COUN
TRIES� NEED� AN� EXTENDED� TRANSITION� PERIOD� IN� ORDER� TO� PUT� EFFECTIVE
ARRANGEMENTS�IN�PLACE�TO�SAFEGUARD�UNIVERSAL�SERVICE�PROVISIONS���

/NE� POSSIBILITY� FOR� A� COMPROMISE� MIGHT� PERHAPS� BE� FOUND
ALONG�THE�FOLLOWING�LINES��)F�GOVERNMENTS�OF�SOME�DEVELOPING�COUN
TRIES� FEEL� THAT� THEIR�NATIONAL�CARRIERS�ARE�NOT� READY� FOR� INTERNATIONAL

???????????????
�� 4HE�AUTHORS�OF�THIS�REPORT�DO�NOT�ACCEPT�THIS�LAST�VIEW��!S�WE�INDI
CATED�IN�"RIEFING�2EPORT�.O�����THERE�ARE�MANY�WAYS�TO�MAINTAIN�AND�PAY
FOR�UNIVERSAL� SERVICE�OBLIGATIONS�OTHER� THAN�PROHIBITING� COMPETITIVE� ENTRY�
-ICHAEL� 4YLER�� 5NIVERSAL� 3ERVICE� AND� )NNOVATION�� &OSTERING� ,INKED� 'OALS
THROUGH�2EGULATORY�0OLICY��'ENEVA��)45��&EBRUARY�����	�
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COMPETITION�� THEY� HAVE� THE� OPTION� OF� MAKING� A� MARKETOPENING
OFFER�IN�.'"4�THAT�RETAINS��FOR�A�FIXED�NUMBER�OF�YEARS��A�LIMITATION
ON�THE�MAXIMUM�ALLOWABLE�DEGREE�OF�FOREIGN�OWNERSHIP�BUT�OTHER
WISE�ALLOWS�ENTRY�OF�NEW�CARRIERS�THAT�ARE�PARTLY�FOREIGNOWNED��4HIS
WOULD� STIMULATE� A� FLOW�OF� CAPITAL� AND� KNOWHOW� INTO� THE� COUNTRY
CONCERNED�WHILE�� THROUGH� JOINT� VENTURES�� STRENGTHENING� THE� LOCALLY
BASED� CARRIER� OR� CARRIERS� RATHER� THAN� CHALLENGING� THEM� HEADON�
#ONCERNS�ABOUT�UNIVERSAL�SERVICE�CAN�BE�MET�BY�IMPOSING�ON�ALL�CAR
RIERS�EITHER�OBLIGATIONS� TO�PROVIDE�SERVICE� TO� RURAL�OR�DISADVANTAGED
AREAS��OR�TO�CONTRIBUTE�TO�THE�COSTS�OF�DOING�SO�

0!24��)6 #/.3%15%.#%3�!.$�/00/245.)4)%3�/&�4(%�74/
2%')-%� &/2� 4%,%#/--5.)#!4)/.3� 0/,)#9� !.$
2%'5,!4)/.

4HERE�IS�LITTLE�TO�INDICATE�THAT�TELECOMMUNICATIONS�POLICY�IN�ANY
COUNTRY� HAS� YET� CHANGED� IN� ANY� MAJOR� WAY� SINCE� THE� -ARRAKESH
!GREEMENT�WAS� SIGNED� IN�!PRIL� ������.EVERTHELESS�� IT� IS� LIKELY� THAT
SUCH�CHANGES�WILL�TAKE�PLACE�

• !S�A�RESULT�OF�GENERAL�OBLIGATIONS�ARISING�FROM�THE�'!43

OR

• !S�A�RESULT�OF�A�FUTURE�AGREEMENT�ARRIVED�AT�THROUGH�.'"4��OR
POSSIBLY� SUBSEQUENT� NEGOTIATIONS� HELD� IN� FULFILMENT� OF� THE
GENERAL�'!43�COMMITMENT�TO� PROGRESSIVE�LIBERALISATION �

7E�CONSIDER�BOTH�OF�THESE�ASPECTS�IN�TURN�

)MPLICATIONS�OF�EXISTING�'!43�PROVISIONS

)T�WOULD�APPEAR� THAT� THE�'!43�AND�THE�4ELECOMMUNICATIONS
!NNEX�DO�ALREADY�HAVE� SIGNIFICANT�� THOUGH� LIMITED�� IMPLICATIONS� FOR
THREE�TYPES�OF�INTERESTED�PARTIES��SPECIFICALLY�

• .ATIONAL�GOVERNMENTS�AND�REGULATORS��THOUGH�NOT�YET�SUB
JECT�TO�THE�KIND�OF�DETAILED�74/�TREATY�OBLIGATIONS�CONCERNING
INDEPENDENCE� OF� THE� REGULATOR�� TRANSPARENCY� OF� REGULATORY
DECISIONMAKING� AND� EQUAL� TREATMENT� OF� LOCAL� AND� FOREIGN
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COMPANIES� THAT�MAY� EMERGE� FROM� THE�.'"4�NEGOTIATIONS���
DO� ALREADY� HAVE�GENERAL� TRANSPARENCY� OBLIGATIONS� UNDER� THE
PROVISIONS�OF�THE�'!43��4HESE�GENERAL�OBLIGATIONS�IMPLY�LIMITS
ON�THE�EXTENT�TO�WHICH�NATIONAL�REGULATORS�CAN�ACT�IN�AN�ARBI
TRARY�MANNER��OR�TAKE�DECISIONS�BASED�ON�UNDISCLOSED�CRITERIA�
IN�MATTERS� SUCH�AS� LICENSING�OR� ASSIGNMENT�OF� RADIO� FREQUEN
CIES�� IN� A� MANNER� THAT� DISADVANTAGES� FOREIGN� PROVIDERS� OF
TELECOMMUNICATIONS�SERVICES�

• 4ELECOMMUNICATIONS� OPERATORS�� WHILE� NOT� DIRECTLY� SUBJECT
TO� ANY� OBLIGATIONS� ARISING� FROM� THE� -ARRAKESH� !GREEMENT�
MAY�FIND�THEMSELVES�SUBJECT�TO�DECISIONS�MADE�BY�THEIR�NATIO
NAL�GOVERNMENTS�AS�THEY�FULFIL�THEIR�OWN�OBLIGATIONS�UNDER�THE
!GREEMENT��)F��FOR�EXAMPLE��THEIR�GOVERNMENT�HAS�MADE�COM
MITMENTS� TO� UNRESTRICTED� MARKET� ACCESS� AND� NATIONAL� TREAT
MENT� FOR�ELECTRONICMAIL� SERVICES� IN� ITS�3CHEDULE� �AS����MEM
BERS�DID	�THEY�ARE�LIKELY�IN�DUE�COURSE�TO�FIND�THAT��IF�NATIONAL
REGULATORY� RULES� DO� NOT� REQUIRE� THIS� ALREADY	� THEIR� NATIONAL
REGULATOR� WILL� REQUIRE� THEM� TO� INTERCONNECT� FOREIGNOWNED
ELECTRONICMAIL� NETWORKS� TO� THEIR� 044.3� ON� THE� SAME� TERMS
THAT�THEY�PROVIDE�TO�OPERATORS�OF�LOCALLYBASED�ELECTRONIC�MAIL
SERVICES�

4HE� GENERAL� NATURE� OF� THE� LANGUAGE� OF� THE� '!43� AND� THE
4ELECOMMUNICATIONS� !NNEX�MAKES� IT� DIFFICULT� TO� BE� CERTAIN� EXACTLY
WHAT�THE�PRACTICAL�IMPLICATIONS�OF�THEIR�OBLIGATIONS�WILL�BE�IN�THE�DAY
TODAY� DECISIONMAKING� OF� NATIONAL� TELECOMMUNICATIONS� REGULATORS
AND�ULTIMATELY� THE�OPERATIONS�OF� TELECOMMUNICATIONS�OPERATORS��4O
SOME�EXTENT��THIS�WILL�DEPEND�ON�WHAT�INTERPRETATIONS�OF�THESE�PRO
VISIONS�ARE�GENERALLY�ACCEPTED��THE�QUESTIONS�INVOLVED�ARE�DISCUSSED
IN�DETAIL� IN�#HAPTERS� �� AND���� )T� IS� ALSO�POSSIBLE� THAT� THE� 'ENERAL
/BLIGATIONS �WILL�BE�CLARIFIED�BY�THE�SETTLEMENT�OF�DISPUTES��RATHER�AS
CASE� LAW� CLARIFIES� THE� MEANING� OF� NATIONAL� LEGISLATION� DRAFTED� IN
BROAD�AND�EVEN�AMBIGUOUS�TERMS��&OR�EXAMPLE��IT�IS�POSSIBLE�THAT�AT

???????????????
�� !LTHOUGH�NATIONAL�GOVERNMENTS�AND�REGULATORS�IN�%5�MEMBER�STATES
DO� ALREADY�HAVE� SUCH�OBLIGATIONS�� UNDER� %5� LEGISLATION�� IN� RESPECT� OF� THE
REGULATION�OF�%5BASED�COMPANIES�
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SOME�STAGE�A�GOVERNMENT��ACTING�ON�BEHALF�OF�A�POTENTIAL�TELECOM
MUNICATION� COMPETITOR� FRUSTRATED� IN� ATTEMPTING� TO� ENTER� THE� TELE
COMMUNICATIONS�MARKET�IN�ANOTHER�MEMBER�COUNTRY��MAY�INITIATE�A
COMPLAINT� UNDER� THE� $ISPUTE� 3ETTLEMENT� 5NDERSTANDING�� AND� THAT
THE�OUTCOME�MAY�SET�A�CLARIFYING�PRECEDENT�

)MPLICATIONS�OF�THE�POSSIBLE�OUTCOMES
OF�NEGOTIATIONS�IN�THE�.'"4

4HE�OUTCOME�OF�THE�.'"4�NEGOTIATIONS�STILL� LIES� IN�THE�FUTURE
�!PRIL������AT�THE�EARLIEST	��)T�IS�STILL�POSSIBLE�THAT�THE�.'"4�WILL�PRO
DUCE� NO� AGREEMENT�� OR� AN� AGREEMENT� THAT� REPRESENTS� NO� LARGE
ADVANCE�RELATIVE�TO�TODAY��)N�THE�AUTHORS �VIEW��HOWEVER��THERE�IS�A
REASONABLY�HIGH�PROBABILITY�THAT�SUCH�A�STALEMATE�WILL�NOT�OCCUR�

)F� THE� .'"4� PRODUCES� AGREEMENT� INCLUDING� A� SUBSTANTIAL
DEGREE� OF� OPENING� OF�MARKETS� IN� AT� LEAST� A�MAJOR� SUBCATEGORY� OF
MEMBER� STATES� �I�E�� ALL� OR� MOST� OF� THE� FULL� PARTICIPANTS � IN� THE
.'"4	�� IT� IS� LIKELY�TO�HAVE�SOME�OR�ALL�OF� THE� FOLLOWING� IMPLICATIONS
FOR� NATIONAL� GOVERNMENTS� AND� TELECOMMUNICATIONS� REGULATORS�� AND
FOR�TELECOMMUNICATIONS�CARRIERS��IN�THESE�MEMBER�STATES�

0OSSIBLE�IMPLICATIONS�FOR�NATIONAL�GOVERNMENTS
AND�TELECOMMUNICATIONS�REGULATORS

4HE� GOVERNMENT� AND� REGULATOR� OF� A� GIVEN� .'"4� 0ARTICIPANT
�#OUNTRY� !� SAY	� MAY�� DEPENDING� ON� THE� .'"4� OUTCOME�� BECOME
COMMITTED�TO�

• 0ERMITTING�SERVICE�SUPPLIERS�FROM�OTHER�74/�MEMBERS�TO�PRO
VIDE� SERVICES� TO� AND� FROM�#OUNTRY�!�� RESELLING� EXISTING� INFRA
STRUCTURE� CAPACITY� SUCH� AS� LEASED� LINES� AND� MARKETING� THEIR
SERVICES� IN�#OUNTRY�"����WITHOUT� LIMITING� THIS� FREEDOM�OF� AC
TION�TO�SUPPLIERS�BASED�IN�OTHER�COUNTRIES�THAT�HAVE�A�SIMILARLY

???????????????
�� )N�'!43�TERMS��THIS�IS�AN�EXAMPLE�OF�SUPPLY�MODES���OR���OR�BOTH�
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OPEN�MARKET� �I�E��� THE�RIGHT�TO�OPERATE� IN�THIS�WAY�WOULD�BE
MADE� AVAILABLE� ON� AN� -&.� RATHER� THAN� A� STRICTLY� RECIPROCAL
BASIS	���

• 0ERMITTING�TELECOMMUNICATIONS�OPERATORS�BASED�IN�OTHER�74/
MEMBERS� TO� BUILD� NETWORK� INFRASTRUCTURE� IN� #OUNTRY� !� AND
COMPETE� IN� THE� NATIONAL� MARKET� USING� THAT� INFRASTRUCTURE�
AGAIN�ON�AN�-&.�BASIS�

• !BOLISHING� OR� GREATLY� REDUCING� LIMITATIONS� ON� FOREIGN� OWNER
SHIP� OF� TELECOMMUNICATION� OPERATORS� BUILDING� AND� OPERATING
NETWORK�INFRASTRUCTURE�IN�#OUNTRY�!�

• %NSURING� THAT� GOVERNMENTAL� MEASURES � IN� #OUNTRY� !� CON
CERNING� NETWORK� INTERCONNECTION� GIVE� TELECOMMUNICATIONS
OPERATORS�FROM�OTHER�COUNTRIES��OR�WHICH�ARE�WHOLLY�OR�PARTLY
FOREIGNOWNED	�RIGHTS�TO�INTERCONNECT�WITH�THE�EXISTING�PUBLIC
NETWORK�IN�#OUNTRY�!��WHICH�RIGHTS�

DO� NOT� EXIST� ONLY� ON� PAPER� BUT� ARE� SUFFICIENT� TO� ENSURE
PRACTICAL�VALUE�

ARE� EQUIVALENT� TO� THOSE� MADE� AVAILABLE� TO� DOMESTIC� TELE
COMMUNICATIONS�OPERATORS�

• %NSURING�THAT�WHERE�RIGHTS�TO�USE�SCARCE�RESOURCES�SUCH�AS�RA
DIO�FREQUENCIES��OR�PRIVILEGES�SUCH�AS�POWERS�TO�CARRY�OUT�CON
STRUCTION�WORK�USING�PUBLIC�RIGHTSOFWAY	�ARE�GRANTED�BY�GOV
ERNMENT�� THEY�ARE�GRANTED� IN� SUCH�A�WAY�AS�NOT� TO�DISCRIMI
NATE�AGAINST�FOREIGN�OPERATORS�OR�AGAINST�DOMESTIC�OPERATORS
WHICH�ARE�WHOLLY�OR�PARTLY�FOREIGNOWNED�

• !DJUSTING�REGULATORY�INSTITUTIONS�OR�PROCESSES�TO�MEET�AGREED
STANDARDS�OF�TRANSPARENCY��FOR�EXAMPLE��SUCH�STANDARDS�MIGHT
CONCERN�PUBLICATION�OF�THE�PROCESS�FOR�MAKING�DECISIONS�ABOUT
LICENSING�OR�THE�CRITERIA�FOR�THE�DECISIONS��PUBLICATION�OF�FILINGS
BY�THE�INTERESTED�PARTIES��OR�RIGHTS�OF�APPEAL���

???????????????
�� /F�COURSE��.'"4�0ARTICIPANTS�ARE�UNLIKELY�TO�AGREE�TO�THIS�UNLESS��IN
THEIR� JUDGEMENT�� ENOUGH� OTHER� COUNTRIES� ALSO� AGREE� TO� SIMILAR� MARKET
OPENING�COMMITMENTS�ON�THE�BASIS�OF�-&.�AND�NATIONAL�TREATMENT�
�� 3EE�OP��CIT��FN�����ABOVE�
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0OSSIBLE�IMPLICATIONS�FOR�TELECOMMUNICATIONS
SERVICE�SUPPLIERS

)F�ALL�OR�SOME�OF�THE�PROVISIONS�LISTED�ABOVE�DO�EMERGE�IN�AN
EVENTUAL�.'"4�AGREEMENT��THE�IMPLICATIONS�FOR�TELECOMMUNICATIONS
OPERATORS�WOULD�INCLUDE�ALL�OR�SOME�OF�THE�FOLLOWING�IN�ALL�OR�SOME
OF�THE�.'"4�FULLPARTICIPANT�COUNTRIES��DEPENDING�ON�THE�CONTENT�OF
THEIR�3CHEDULES�OF�COMMITMENTS�

• 4HE� AUTOMATIC� RIGHT� TO� PROVIDE� CROSSBORDER� SERVICES� SUCH� AS
CALLINGCARD� COUNTRY� DIRECT � OR� RESALE� CARRIER� SERVICES� �OFTEN
REFERRED� TO� GENERICALLY� AS� LIGHT� CARRIER � SERVICES	� IN� .'"4
COUNTRIES�OTHER�THAN�THEIR�HOME�COUNTRY�

• 4HE� RIGHT� TO� ESTABLISH� NEW� NETWORK� INFRASTRUCTURE� AND� TO
BECOME�A�FACILITIESBASED�CARRIER�IN�CERTAIN�MEMBER�COUNTRIES�

• 4HE� RIGHT� TO� INTERCONNECT� EITHER� LIGHTCARRIER� SERVICE� OR� �IF
3CHEDULES� PERMIT	� NEW� FACILITIESBASED� SERVICES� TO� THE� 044.3
ON�TERMS�THAT�ARE�REASONABLE�AND�EQUAL�TO�THOSE�AVAILABLE�TO
DOMESTIC�TELECOMMUNICATIONS�OPERATORS�

• 4HE� CORRESPONDING� NECESSITY� OF� FACING� COMPETITION� IN� THEIR
HOME�COUNTRY��IF�THEIR�HOME�COUNTRY�HAS�MADE�MAJOR�MARKET
OPENING� COMMITMENTS� IN� ITS� .'"4� 3CHEDULE�� FROM� ENTRANTS
FROM� ANY� 74/� MEMBER� COUNTRY�� SINCE� THESE� ENTRANTS� WILL�
UNDER� THE�-&.�PRINCIPLE�� ENJOY� THE� RIGHTS� LISTED� IN� THE�PREVI
OUS�PARAGRAPHS�

/F�COURSE��ALL�THIS�IS�SPECULATIVE��)T�MAY�NOT�HAPPEN��.EVERTHE
LESS��THE�POSSIBILITIES�LISTED�ABOVE�ALL�HAVE�A�SUBSTANTIAL�FOUNDATION�IN
OFFERS� ALREADY� MADE� IN� THE� COURSE� OF� THE� .'"4� NEGOTIATION�� AL
THOUGH� THESE�OFFERS�MAY� STILL� BE�WITHDRAWN�OR� SCALED�DOWN� IF� THE
0ARTICIPANTS� MAKING� THE� OFFERS� CONSIDER� THAT� SUBSTANTIAL� PROGRESS
TOWARDS�OPEN�MARKETS�HAS�NOT�EMERGED�

♦��◊��♦��◊��♦��◊��♦��◊��♦��◊��♦
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