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COMMENTS ON THE DRAFT ACTION PLAN

Australia supports many of the ideas in the Action Plan and welcomes the opportunity to comment further.

In formulating the Action Plan and the Declaration the WSIS Secretariat should have regard to the usual conventions concerning language used in UN documentation. 

Section I

A. LIST OF ISSUES

2) Access to information and knowledge

15. Information flows

This paragraph requires clarification. 

3) The role of governments, the business sector and civil society in the promotion of ICTs for development

19. ICT manufacturing capabilities

Interoperability (new)

Australia suggests the following paragraph on Interoperability to be included in the Action Plan. 

“Interoperability is critical to the effective use of ICT and the WSIS should seek to raise awareness of the importance of international interoperability standards for global e-commerce, and the feasibility of establishing a flexible and open global standards framework.” 

The Australian Government is currently consulting with Australian industry and with international standards groups on a pilot standards framework utilising low-level technical ebXML standards for messaging and registry-repository functions. This could provide the basis for an open, reliable and scalable standard for international use.

6) Enabling Environment

32. Consumer protection

A vital aspect of securing consumer confidence in electronic commerce is to ensure that consumer transactions occur within a sound legal framework. Australia believes that consumers using electronic commerce should be provided with protection that is at least equivalent to that provided to consumers using other forms of commerce.

Spam (new)

Australia suggests the following words to be included in the Action Plan in the area of spam. 

“Spam is a significant and growing problem. There is a need to examine options to help treat the problem such as a holistic approach to restrict the activities of spammers and minimise the damage they do, whilst still accommodating legitimate and responsible direct marketing activities. This will involve ISPs playing their part, both in educating their users and in dealing with spammers and spamming activity. Countries need to cooperate to help detect, prosecute or deter international scams using spam. More work is necessary to counter the problem, requiring broad international commitment, cooperation and resources.”
33. Internet governance

For the reasons discussed in paragraph 44 of the Draft WSIS Declaration, Australia believes it is appropriate that administrative and coordination activities related to the Internet remain the responsibility of an organisation with broad stakeholder input. See the suggested words in the Declaration of Principles.
34. Intellectual property rights
Australia suggests replacing “ensure fair balance between IPRs and the interests of the users of information” with 

“ensure fair balance between the interests of intellectual property owners and those of the users of information”. 

Australia believes that the original wording implies that users have no intellectual property rights - which is an issue strongly debated in IP circles.

B. OBJECTIVES

45 a) Benchmarks

Australia believes that communities could set their own targets and benchmarks, appropriate to their current stage of development and capacity rather than imposing a global set of benchmarks. 

D. INTERNATIONAL COOPERATION AND FINANCING

54. International cooperation

Australia would prefer the following sentence to be altered. To this end, advantage shall be taken of the opportunities offered by regional financial institutions and the UN Regional Commissions. Suggested text to read: 

“To this end, international financial institutions and the UN Family shall work closely together to ensure maximisation of synergies and the impact of resources, particularly between the UN initiative and the Development Gateway initiative; advantage shall also be taken of the opportunities offered by international and regional financial institutions and the UN Regional Commissions”.

55. Financing

With regard to the text: It is proposed to create a digital solidarity fund…, Australia does not support the establishment of a digital solidarity fund and suggests that the first sentence be deleted.

Australia suggests that This could include a commitment by the private sector to provide ICT goods and service at preferential conditions for specific categories of users, notably not-for-profit organisations directly involved in poverty alleviation should be changed to:  

“The private sector should be encouraged to provide ICT goods and services at preferential conditions for specific categories of users, notably not-for-profit organisations directly involved in poverty alleviation.”

Australia suggests that The unsustainable debt burden should be reduced through such actions as debt relief, debt cancellation and other innovative mechanisms geared to addressing the debt problems of developing countries, in particular the poorest and the most heavily indebted ones should be changed to:  

“The unsustainable debt burden should be reduced through debt relief and debt cancellation”. 

Australia suggests deleting the rest of current text and inserting:  

“Debt relief must be focused on the poorest countries demonstrating a commitment to the policy reforms needed to reduce poverty.  We support the World Bank/IMF enhanced Heavily Indebted Poor Countries (HIPC) Initiative which involves participation by multilateral and bilateral creditors and ensures a comprehensive and coordinated approach to debt relief in heavily indebted poor countries.”
E. FOLLOW UP

57. Indicators

Australia believes that communities should decide their own indicators, which should be appropriate and locally relevant rather than a global set of generic indicators being imposed.
Section II

Australia could not agree to certain portions of this text and underlying policies being included in the wording of the final document. Principal areas of concern are outlined below. 

C. Key Principles

2) Access to information and knowledge

12A. Open Access

Australia would like to comment on the following paragraphs:

· Creation of content models whereby content in digital format is freely available, while paper-printed versions or CD burned versions may be sold by institutional or commercial channels. Australia finds that while this statement is laudable in principle, such 'content models' would need to be run on a purely voluntary basis, so as to not unfairly infringe on the rights of IP owners (see below)

· Recommend that Member states should adopt national legislation making it compulsory for scientists to deposit their published works in a national or a UN funded world-wide Open Access archive. AND Recommend that Member states should adopt national regulations making it compulsory for scientists whose research is funded by public agencies or by private foundations to publish in Open Access Journals.  Australia finds these statements far too prescriptive and would not agree to their inclusion. Making it compulsory for all scientists to make their research public available under an open access model would severely diminish their rights to decide when and how their material is distributed. It has the potential to severely undermine the market in scientific research, and hence the funding upon which most of this research is made possible.

14. Open-source/free software shall be adopted by all public authorities and bodies

Australia does not agree with the prescriptive nature of this wording. While open-source can in the right circumstances provide great benefits for its users (including public authorities), in many cases it or associated support services will not be appropriate, or available, for the uses they require. The Australian Government's policy position has been that public authorities should judge all the options (including open-source software) on their merits. Australia suggests changing the wording to 

“Adoption of open-source/free software shall be actively considered by all public authorities and bodies”.

5) Security

25. & 25A. Privacy

Australia does not support the sentiments or language in these paras.

26. Creating a global culture of cyber-security

Security (new)

Australia wishes to have the following paragraph on security included in the Action Plan. 

“Supporting the creation of mechanisms for the early detection and warning of computer viruses, trojans, worms and other malicious computer network attacks on both public and private networks. These could be based on the proven methodologies and systems with the CERTS that have been established in a range of countries. The methodology for development of this proposal could also draw upon the eSecurity work of the APEC Tel Working Group, such as the development of information seminars and of CERT guidelines and related training.”
6) Enabling environment

28. Good governance

Australia suggests abbreviating the paragraph to: 

“With the active participation of all stakeholders, the development of an enabling environment should give due regard to the rights and obligations of all stakeholders.” 

34. Intellectual property rights

Peer-to-peer technology

Australia suggests that, with reference to promoting the use of peer-to-peer technology, more technology neutral language be used. This will ensure that the Declaration does not become quickly outdated with changes in technology and avoid the impression that any particular technologies are favoured. Australia suggests an alternative form of words as: “Use of appropriate technology shall be promoted to share personal scientific … etc”.
Mirroring

The practice of mirroring raises a number of copyright issues. Australia would not support the inclusion of a blanket reference to mirroring such as is currently proposed.
Modification and adaptation of copyrighted web pages

Australia opposes inclusion of the proposal that “free modification and adaptation of a copyrighted web page shall be permitted for personal non-commercial use as a means of free speech” in the Action Plan. The inclusion of a statement endorsing free speech online is appropriate. However, such a broad right to modify and adapt copyright materials would potentially contradict existing copyright treaties (and hence the laws of most countries), including the three step test of the Berne Convention for the Protection of Literary and Artistic Works.

Fair use

Australia finds some ambiguity in the use of the term ‘fair use’ which has particular legal connotations. It does not necessarily reflect the public use exceptions that are regarded as acceptable in some countries, and may contravene existing international copyright treaties to which Australia is a signatory. 

The term 'harmonisation' is also ambiguous and could be subject to misinterpretation.  While general principles on IP protection are included in international treaties, to facilitate the international market in IP material, these treaties are careful to ensure that each country is able to adapt these principles to their own circumstances. The IP laws of one nation (such as a nation that is a net exporter of IP) are not necessarily appropriate for another (such as a developing country with an immature IP market).  The phrase “the extension of the public domain guaranteed” is similarly ambiguous and should also not be included in the Action Plan.

In this context, Australia suggests that the statements “exemptions for fair use of information should be harmonised and the extension of the public domain guaranteed as a means to ensure access for all to information” and “Non-commercial use and private copying of digital content should be regarded and protected as fair use” should not be included in the Action Plan.

Databases

The term “compilation work” is unclear and potentially broad. Australia therefore believes that, rather than automatically excluding all work that can be defined as “compilation work” from copyright protection, it would be more appropriate to specify that work must involve creative effort to attract protection. 

Australia considers that the requirement that the fee (for access to databases) be “proportionate to the average income in the customer's country” is too prescriptive. While we agree that only reasonable fees should be charged, with the development of the Internet and the global market place, it is impractical and potentially anti-competitive to place price restrictions on material by region. This requirement could lead to the inflation of fees in developed nations such as Australia without reducing fees for developing nations in real terms.

Computer software

Australia opposes inclusion of the proposal that “Computer software should not be protected by copyright, etc” in the Action Plan. This would directly contradict the existing copyright treaties (and hence the laws of most countries) and in particular Article 4 of the WIPO Copyright Treaty.

7) Promotion of development-oriented ICT applications for all

40A. Workers’ rights

40A covers a broad range of issues. Australia would support the inclusion of the following sentence: “Safe and healthy, secure and fair working conditions, built on principles of social justice and gender equality, to be enjoyed by all workers in the Information Society”. However Australia does not support other sentiments or language expressed in this section.

6
1

