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1 THELIBERALIZATION OF ICT DISPUTE RESOLUTION

Author: Rory Macmillan, Partner, Macmillan Keck

1.1 Introduction: fault lines

Readers of this chapter will be well aware that the
ICT sector worldwide has been undergoing major libe-
ralization and unbundling over the last quarter of a cen-
tury. They may be less aware that so has the field of
dispute resolution, though in certain respects over a
longer period. Where these two trends meet, numer-
ous opportunities open up. The ICT sector is increasing-
ly exploiting skills and experience in, and methods of,
unbundled dispute resolution to improve the way dis-
putes are resolved. Some of the most proactive in seiz-
ing these opportunities are developing countries, often
due to pressure on officials to resolve disputes expedi-
tiously with inadequate resources.

Disputes are inevitable in a sector where a unique
tension between the need to collaborate and the im-
perative to compete is set against the background of
extensive official intervention through regulation.
Someone stands to gain, someone to lose, the official
sector is deeply involved in framing who and how, and
the stakes are very large. Disputes are in many cases
merely another aspect of the strategic effort to win the
market. If Clausewitz famously described war as “the
continuation of politics by other means,”* disputes are
in a sense the continuation of competition by other
means. They involve seeking to influence the future
whether through providing reasons from the past or
through shaping analyses of how problems should be
addressed in the future.

Traditional telecommunications disputes over in-
terconnection and access to wholesale services and es-
sential facilities remain very much the order of the day,
only adding new dimensions. The fixed and mobile sec-
tors remain relatively segregated from one another in
terms of network technologies, ownership, business
cultures and historic regulatory models. Unsurprisingly,
debate is developing between the fixed and mobile sec-
tors over justifications for widely varying termination
charges.

Shifting regulatory paradigms, emphasizing the ho-
rizontal layering of networks’, focus increasingly on lay-
ers where capital investment levels may merit greater
aggregation, such as passive network infrastructure and
wireline access networks. These, together with re-
newed interest in government involvement in public
private partnerships and other public investment
projects to develop high speed connectivity, can be ex-
pected to bring new disputes over the terms of open
access to infrastructure platforms.

The economics of the Internet remain very uncer-
tain and some basic tensions are visible between dif-
ferent groups, such as infrastructure providers and
network operators on the one hand and applications
and service providers on the other. The world of “ICT” is
not a happily united one. Gains in market value have
been predominantly enjoyed in those parts of the value
chain that have benefit particularly from “network ef-
fects” and require comparatively low capital expendi-
tures, such as search services, social networks and
operating systems. On the other hand, infrastructure
provision and content production and distribution have
not enjoyed the same growth in market value. Core and
access network operators are making the large majority
of capital expenditures in the Internet, and argue that
they earn a much smaller proportion of revenues gen-
erated by it.* In traditional media such as music distri-
bution and newspapers, Internet activity shifts
economic output from the offline world to the online
world — without always creating new economic out-
put.!

Pricing models exhibit various anomalies. Usage of-
ten bears little relation to costs and revenues. Over
three quarters of Internet traffic generated by consum-
ers is video streaming and file sharing, but these servic-
es account for a small portion of revenues.’ For the first
time in years, demand is putting pressure on network
capacity, raising the need for greater investment in high
speed networks to reach buildings and base stations. So
long as capacity is constrained, network management is
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increasingly regarded as necessary, for example to pri-
oritize certain applications with low tolerance for laten-
cy, such as high definition video, rich voice and medical
services. The terms of such management are contro-
versial. As usage of network capacity rapidly becomes
dominated by data on both fixed and mobile networks,
inter-operator transfers in this area are also increasingly
important. Some network operators are beginning to
propose shifting pricing models from peering to charg-
ing for data termination. Disputes over per minute of
voice traffic may find their equivalent in data traffic.

With convergence, new tensions are arising be-
tween the infrastructure and content providers. Broad-
band providers complain against satellite TV providers
whose control over premium video content (generally
high profile sporting events and major movies) permits
them to distribute it exclusively over their own network
platforms. Converged regulators which can deal with
the combination of telecommunications, media and

competition issues are beginning to tackle such matters.

Some have found that premium content is a wholesale
market in itself, treat some distributors as dominant,
and intervene to prevent abuse of this upstream mar-
ket dominance to favour their own downstream distri-
bution platforms over cable, digital terrestrial television
(DTT) and IPTV competitors.’ The terrestrial broadcas-
ters and wireless telecommunications companies also
wrestle over radio spectrum refarming, the digital divi-
dend and white space frequencies.

Most telecommunications regulators are more fa-
miliar with the deeper network and infrastructure lay-
ers of the ICT sector than the upper network layers of
operating systems, applications, content and Internet
services. Their mandates have evolved with the historic
process of privatization and liberalization of telecom-
munications networks. They are less familiar with the
“network effects” of services such as social networking
and search, and how these affect competition in these
markets. Fully “converged” regulators equipped to deal
with the full ecosystem of information technologies are
still the exception.

The wide range of unresolved legal and regulatory
questions around data protection, cybersecurity and
privacy are continuing to find their way into dispute
processes. To pick a recent example merely for illustra-
tive purposes, the Supreme Court of the State of New
York recently found that information placed on Face-
book and MySpace, but hidden from view because of a
user’s privacy settings, was not necessarily protected
from a litigant wanting access to the information. In the

case, a plaintiff claimed to have suffered permanent
injuries and loss of quality of life, but the defendant had
reason to believe that the plaintiff’s online social net-
working pages included evidence that was inconsistent
with these claims. The court allowed the defendant
access to the protected information.’

The scope for disputes in ICT also extends to intel-
lectual property. Many telecommunications regulators
are also less familiar with the development of stan-
dards and the role of patents in technology develop-
ment, and cases where exclusive intellectual property
rights may be abused to hinder the development of
standards. Standard setting bodies are not necessarily
adequately equipped to deal effectively with disputes
among members. Nor are regulators. These matters are
typically left to competition regulators and the courts,
often in key jurisdictions such as France (which is home
to the European Telecommunications Standards Insti-
tute, ETSI) and the United States. These may require
patent holders to license essential patents to their
competitors in downstream markets,? for example, or
control failures to disclose essential patents during
standardization processes while demanding royalties
for them.’

There are, then, numerous fault lines in the ICT sec-
tor that, if not anticipated and resolved by the foresight
of legislators and regulators, may and do spill into dis-
putes and have to be resolved in the courts, in regula-
tory proceedings and in arbitrations. This chapter does
not seek to bridge or repair these fault lines, but rather
explores how the transformation of dispute resolution
processes — which in some ways mirrors the transfor-
mation of the ICT sector itself — may be used to deal
with the traditional and the new disputes facing the
sector.

In doing so, this chapter builds upon the work of
the ITU and the World Bank in a joint study on dispute
resolution in 2004.”° That study, to which this author
contributed, found that the telecommunications sector
could benefit from numerous innovations in dispute
resolution processes. This chapter builds on that obser-
vation, which has proven correct, exploring in particular
the interaction between authority and private actors in
ICT dispute resolution. Its main theme revolves around
the degree and style of intervention by the official sec-
tor through dispute resolution in a liberalized market.

This chapter does not attempt to cover all of the
important areas of dispute resolution, such as interim
remedies, increasing use by regulators of timelines to
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ensure rapid resolution, treatment of confidential sub-
missions, allocation of parties’ costs, enforcement and
many other subjects. Readers may wish to refer back to
the previous study for discussion of these in the context
of the ICT sector.

Section 1.2 of the chapter explores how ICT and
dispute resolution have each been undergoing a
process of liberalization and unbundling, creating mul-
tiple roles and opportunities for private actors in each.
Section 1.3 discusses dispute resolution in the regulato-
ry context, including the continuum between regulation
and dispute resolution, questions of party autonomy in
a liberalized environment and the appropriate
processes for different regulatory purposes. Section 1.4
explores various specific examples of the liberalization
of dispute resolution in the telecommunications sector,
including adjudicatory processes, appeals and other
control systems and enforcement. It also discusses the
increasing use of mediation processes to solve regula-
tory objectives, and highlights examples of how media-
tion can be particularly successful in resolving major
complex multi-party problems. Section 1.5 concludes
the chapter.

1.2 The liberalization and
unbundling of ICT and dispute
resolution

1.2.1 ICT

Separating the operation of telecommunications
networks and service provision from the organs of gov-
ernment has become a pillar of international best prac-
tice in telecommunications policy (notwithstanding
large public private partnerships underway in Australia
and elsewhere). Telecommunications is a capital-
intensive industry. It requires the construction of net-

works covering a large portion of a country’s population.

It is widely recognised that such large scale investment
is less efficient, and service quality and prices are poor-
er, where investment decisions are subject to excessive
governmental control. Investment and operating deci-
sions with long term consequences are too vulnerable
to short term political considerations.

For this reason, a large number of countries have
over the last quarter century separated previously gov-
ernment-provided or government-owned services into
incorporated entities. These have distinct corporate
and financial governance, and many have been partially
or entirely privatized. By issuing licences to new provid-
ers, countries have also introduced third parties (i.e.,

private operators and investors) to take substantial con-
trol over new telecommunications operations. As a re-
sult, the power to make investment and operating
decisions is better aligned with the responsibility for
their consequences.'!

Competition among providers of services is widely
recognized as a valuable and necessary driver of im-
provement in the availability, variety, quality and price
of telecommunications services. As is evident in re-
forms undertaken in markets on every continent and
reflected in the General Agreement on Trade in Services
(GATS) of the World Trade Organisation (WTO), interna-
tional best practice clearly favours the removal of exclu-
sive arrangements protecting incumbent operators,
and the introduction of fair competition from providers
funded by private capital.12

Competition provides a strong and direct incentive
to optimise the use of resources. It thus further im-
proves investment and operational decision-making
because providers of capital hold decision-makers ac-
countable for maximising returns on investment under
competitive pressure.

These policy considerations of separation (and of-
ten some level of privatization™) of state-owned pro-
viders from the organs of the State and the promotion
of competition have been the foundation of sector
reform. Operational control of and financial risk in the
telecommunications sector is to a large extent now in
the hands of multiple operators, many funded by pri-
vate capital. In short, the official sector has retreated,
allowing private actors to emerge to play leading roles
in meeting demand for telecommunications services.

Still, telecommunications is universally considered
to be a critical public service with extensive economic
and social benefits. To ensure the successful function-
ing of the market, the official sector has redefined its
role, focusing on regulatory oversight, in large part to
ensure fair competition, provide protocols for handling
scarce resources, and address other aspects of market
failure.

The liberalization of telecommunications — the re-
treat of the official sector and introduction of competi-
tion — has brought about a very extensive unbundling
of infrastructures, network elements, service provision
and functionalities. It began with interconnection. In-
stead of a monolithic centrally controlled network, in-
terconnection permits a contiguous communication
system comprised of connected networks operated by
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different competing undertakings. The network effects
allow the whole to be greater than the sum of its parts.

In addition to interconnection, it has become in-
creasingly recognized that a vibrant telecommunica-
tions market also depends on some providers having
access to the network assets and services of other pro-
viders. As mentioned above, the sector is a capital in-
tensive one, and has evolved from its origins as a
government monopoly service to public services pro-
vided by regulated private enterprises. As a result, most
countries’ telecommunications markets still have one
large operator controlling a major part of the sector’s
infrastructure assets — in many countries at all levels of

the core (backbone), metropolitan and access networks.

Continuing asymmetries of market power and do-
minance in key infrastructure have led to many coun-
tries requiring further unbundling of wholesale services
and passive infrastructure to permit competitors to de-
velop in particular market segments. The unbundling
ranges from trunk services through carrier selection,
leased lines and other capacity services, the local loop,
dark fiber and ducts, to provide but a few examples.

Sometimes the unbundling also arises from mar-
ket-led initiatives, such as tower leasing companies
providing passive infrastructure in India, the United
States and now Africa, and a wide variety of wholesale
services in most developed markets. Market-led un-
bundling extends increasingly also to managed network
services providers, often manufacturers, running licen-
sees’ network operations and sometimes service provi-
sion.™*

A significant aspect of unbundling arises from the
“end-to-end” architecture of Internet Protocol (IP)
based networks. Under the end-to-end principle, the
“intelligence,” or computing, in the network occurs to
the greatest extent possible at the edge of the network
on computers, business servers, corporate mainframes,
datacentres and customer mobile handsets. Simplisti-
cally described, data is disaggregated and broken into
addressed IP packets on the sender’s computing device
or system and transmitted efficiently across the net-
work to the destination where it is reassembled by the
recipient’s computing device or system. The common
use of the IP/TCP protocol unbundles the network into
those passive and active network elements required to
support carriage of IP packets, the transmission of such
bits, and the services and content that can be provided
and transactions exchanged using them. This permits
market entry in segments not weighed down by huge

capital costs, freeing innovation in applications and ser-
vices that run across the IP platform.

As illustrated in Figure 1.1, a result of the combina-
tion of liberalization of telecommunications, the com-
mercial and regulatory development of wholesale
markets and the horizontal layering of the networks,
numerous roles in the ICT sector are now unbundled
and handled by private actors serving customers for
commercial gain.

1.2.2 Dispute resolution

Something similar has been happening in the field

of dispute resolution.

Until relatively recently, the official sector in most
countries retained sovereign control — a sort of near
monopoly — over the resolution of disputes. The court
house would be the legitimate forum to which parties
would resort to resolve differences that they could not
otherwise negotiate. Over the last several decades,
however, numerous countries have recognized that the
public judicial system is inadequate to the task of re-
solving the cases brought before them. Some cases
were voluminous and involved simple matters, and
others involved highly complex time and resource con-
suming disputes. The official sector’s monopoly over
the operations of dispute resolution — i.e., the process
of setting procedure, hearing the parties and deciding
cases — was not adequately serving society’s needs.
Through various means, there has been a shift to ap-
proaches whereby private actors would have a greater
role in how disputes would be resolved.

A number of steps have been redefining the role of
the official sector in dispute resolution and the in-
creased role of private actors over the last several dec-
ades. Initially and most prominently, these include
international initiatives to encourage commercial arbi-
tration whereby parties would agree to appoint their
own arbitrators who would set procedure, hear the
parties and decide their cases. They also involve the
development of a variety of expert determination and
mediation processes.

Such initiatives included, most importantly, the
New York Convention on the Recognition and Enforce-
ment of Arbitral Awards of 1958. The State parties
agreed in that treaty to ensure that their judicial sys-
tems would respect parties’ agreements to resolve a
dispute by arbitration rather than in the courts, and to
enforce arbitral awards rendered in such arbitrations.
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Figure 1.1: Liberalization and unbundling of ICT
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By law, private individuals appointed by private ac-
tors would decide their disputes, and their decisions
would be enforceable by law. In 1966, the Washington
Convention on International Centre for Settlement of
Investment Disputes (ICSID) entered into force, which
provided an even more robust regime for arbitration of
investment disputes between foreign investors and
host States where the investments were made.

The New York Convention led to many countries
adopting national laws supporting the resolution of
disputes by arbitration. The development under the
auspices of the United National Commission for Inter-
national Trade Law of a model arbitration law (the
UNCITRAL Model Law) in 1985 accelerated countries’
adoption of domestic pro-arbitration legislation. Nu-
merous new countries enacted laws affirming arbitra-
tion’s effectiveness as a means of dispute resolution.
They also permitted private parties to determine where
the arbitration would be held, its language, the law
governing the procedure of the arbitration as well as
the substantive law of the dispute, and the procedure
of the arbitration itself. The role of the official sector

would be primarily to enforce arbitral awards and to
check that the parties had legal capacity to agree to ar-
bitration in the first place — and that the arbitration had
been carried out properly. This last would mean that
the losing party had had an opportunity to present its
case in the arbitration, and that the arbitration was car-
ried out in accordance with the parties’ agreement to
arbitrate.

In parallel, numerous international, regional and
national institutions developed to provide various ser-
vices that would previously have been viewed as under
the official sector’s monopoly over dispute resolution.
These institutions would register arbitrators on their
rosters, appoint arbitrators to decide cases, provide
rules of procedure to govern arbitrations, and in some
cases even review arbitrators’ decisions before they are
issued, or effectively provide an appeal service after
they are made.” Different institutions would provide
different combinations of these services. Dispute reso-
lution was undergoing its own unbundling.
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Governments pushed this liberalization as a matter
of international trade policy and then domestic reform
of their judicial systems. At the same time the official
sector’s courts controlled the pace of liberalization of
dispute resolution through the care they took over en-
forcement of agreements to arbitrate and arbitral
awards. Parties still depended upon the courts to make
orders for enforcement against a losing party and its
assets. The courts often took an initial view that certain
subject areas in disputes were too important as a mat-
ter of public policy to be permitted to be decided by
arbitrators. These included competition law and securi-
ties law for example.

However, as it became increasingly clear that a reli-
able and professional arbitration community — com-
plete with institutions, leaders and protocols — had
emerged, the courts increasingly accepted the validity
of arbitration and stepped back, their role redefined as
that of regulator — ensuring procedural fairness and
due process between parties. Courts have progressively

Figure 1.2: Basic role types in dispute resolution
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permitted arbitration in areas of public policy that were
previously considered too important to be decided by
arbitration tribunals.

The public policy benefits of unbundling elements
of dispute resolution process and redefining the role of
the official sector to remove its direct control over each
element have become widely recognized. The liberali-
zation and unbundling of dispute resolution has
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dispute resolution subfields. These include adjudication,
binding expert determination, non-binding expert de-
termination, mediation, ombudsman schemes, dispute
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roles are illustrated in Figure 1.2). The variety of meth-
ods of dispute resolution that have taken their place in
the rostrum of commonly acceptable ways to resolve
disputes illustrates how the component parts of dis-
pute resolution can be unbundled in different combina-
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In simple terms, the component parts of dispute
resolution can be summarized as follows:

¢ identifying and framing the issue to be resolved;
e selecting the 3rd party neutral who will intervene;

e selecting and controlling the process by which the
dispute will be resolved;

¢ making findings of fact;

e deciding the substantive result of the disputed mat-
ter;

e reviewing the process/result; and

¢ enforcing the result.

Each dispute resolution method involves a different
role for private actors and the official sector in the reso-
lution of the dispute, as illustrated in Figure 1.3. The
unbundling of these functionalities allows them to be
combined in different ways, creating dispute processes
tailored as needed to specific situations, as discussed

Figure 1.3: Liberalization and unbundling of ICT
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further in section 1.4.5 in the context of the ICT sector.
No longer would a monolithic centralized system con-
trol how disputes are resolved. Numerous combina-
tions of the unbundled elements of dispute process
become possible, mixing official and private interven-
tion for optimal results.

Many of the types of dispute resolution process
mentioned above are founded on the agreement of the
parties to resolve their dispute by the chosen method.
The parties may agree, for example, that a particular
issue of fact, or law, or both will be determined by an
expert, and may agree on the expert, or on one some-
one who will appoint the expert. The parties may agree
on whether the determination is to be binding or not.
Or they may agree on submitting the broader dispute
to an arbitral tribunal. To the extent that these agree-
ments of the parties are respected by the official sector,
the parties bear more responsibility in various elements
of the resolution of their own disputes.
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Not only is the agreement of parties over elements
of the process an increasingly important aspect of dis-
pute resolution, but dispute resolution processes in-
creasingly provide for fostering such consensus. The
last decade has seen a wave of changes in numerous
countries seeking to introduce and increase the use of
mediation to resolve disputes, or to facilitate consensus
over key aspects of dispute processes. A number of hy-
brid alternative dispute resolution approaches have
emerged involving mediation followed by arbitration
(known as “Med-Arb”) and the inverse (known as “Arb-
Med”).

All of these various types of dispute process involve
greater or less reliance on, and encouragement of, con-
sensus of parties than others. To the extent that they
rely less on consensus, they are more adjudicatory, or
determinative. They also each involve greater or less
involvement of the official sector. The relationship be-
tween these two dimensions (adjudicatory — consen-
sual; and official — unofficial) in different types of
dispute resolution process is illustrated in Figure 1.4.

This interplay between official and private sector,
and the boundary between consensual and mandatory
elements of dispute resolution, is particularly tricky in a

liberalized environment that nevertheless remains sub-
ject to extensive regulation. As discussed in the re-

Figure 1.4: Styles of intervention
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Since the commercial exchange between any two
operators in almost every country in the world is based
on contract, party autonomy is a key dimension of how
disputes over such agreements are resolved, only modi-
fied to the extent provided by law and regulation.
“Party autonomy” refers to the ability of potential or
actual disputing parties to choose the forum in which,
procedures and substantive law according to which,
and individuals by whom, their dispute will be resolved.
Described simply, party autonomy means that where
parties agree on an aspect of how their dispute should
be resolved, this should generally be respected. Thus,
for example, except where ethical or public policy con-
cerns are present, arbitral tribunals tend to follow the
parties’ lead regarding the scope of a dispute and mat-
ters of procedure.

Numerous initiatives worldwide in recent years to
allow parties greater control over their own disputes,
whether in arbitration and increasingly now using al-
ternative dispute resolution methods (ADR), evidence
an expansion in party autonomy in disputes.16

Where a contract stipulates the manner by which
disputes arising from it will be resolved, the parties’
discretion to determine how the contractual dispute
process will be managed is essentially an application of
the original freedom to contract. The manner of adjudi-
cation for which the parties provide in their agreement
represents an agreed arrangement for the allocation of
contractual risks. They may choose arbitration, for ex-
ample, for a number of reasons, including preference
for a particular forum, the flexibility and confidentiality
of the process, and the wish to choose the individuals
they will trust to decide the dispute.

Whatever their reasons, and whether the agree-
ment is an international one or a domestic one, the
election of arbitration typically stems from the parties’
desire to control the risk inherent in litigation or other
official adjudicatory processes. The selection of arbitra-
tion is, indeed, a precondition to the parties’ achieve-
ment of the certainty which they require in their
business transaction. In this sense, arbitration is the ul-
timate expression of the parties’ contractual freedom
as they bargain over commercial arrangements.17 Arbi-
tration is a fundamentally private affair.*®

A delicate question arises in relation to private ac-
tors’ freedom to pursue their activities according to
their own interests and judgment — i.e., where regula-
tion has not intervened — where they exercise this free-
dom not only for the commercial terms governing their

business relations but for the resolution of their dis-
putes. No country allows absolute freedom of contract,
nor does any allow completely untrammelled party
autonomy in the resolution of disputes arising from
their contracts. For example, some limitations make
contracts illegal for moral reasons (e.g., provision of
morally unacceptable services).

In the case of economic activity, freedom to con-
tract is in some cases curtailed by law and regulation.
Law and regulation may prohibit certain activities that
are the subject of a contract, and prescribe how others
must be conducted. The degree to and manner in
which such regulation respects or curtails the freedom
to contract differs in each country according to its eco-
nomic and other policies as reflected in its laws. So, for
example, many countries’ economic regulations pro-
hibit contracts having or intended to have an anticom-
petitive effect, such as contracts that fix market prices.

In significant measure, however, economic regula-
tion aims to support an environment in which freedom
of contract can flourish. For example, a large part of
competition law seeks to prevent providers with signifi-
cant market power from abusing such power to curtail
the freedom of contract of others. It does so specifically
in outlawing restrictive agreements, for example, and
generally in protecting non-dominant undertakings
from being excluded from the market by dominant par-
ties.

In turn, some countries consider some economic
policies to relate so profoundly to the country’s public
policy that disputes over them must be decided by the
public adjudication system, for example in the applica-
ble courts or by other public bodies." For this reason,
countries make some matters non-arbitrable.”® Exam-
ples of matters that are commonly not arbitrable in-
clude criminal, (legal) status and family law.*

After some initial distrust of arbitration as a
method of resolving disputes with an economic regula-
tory bearing, international practice evidences a trend
towards reducing the variety of disputes that are non-
arbitrable. For example, in Europe, since the European
Court of Justice decision in Eco Swiss China Time Ltd. v.
Benetton International NV,? the arbitrability of dis-
putes involving EU competition law is no longer
doubted. Similarly, in the United States, the Supreme
Court decided in Mitsubishi Motors Corp. v. Soler Chrys-
ler Plymouth, Inc.”® that antitrust claims are arbitrable.
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While the examples from Europe and the United
States mentioned above initially related to international
arbitration, the difference, if any remains at all, be-
tween international and domestic arbitration bears di-
minishing importance to arbitrability in many
countries.”* Indeed, many countries’ arbitration laws
make little or no distinction for these purposes be-
tween international and domestic arbitration.

In numerous areas of law, disputes that were pre-
viously viewed as non-arbitrable have been permitted
to be arbitrated. Indeed, in Europe, arbitration has
been embraced not only as an appropriate forum for
hearing antitrust disputes. As discussed below in sec-
tion 1.4.3, it has also been embraced by the European
Commission as an appropriate process by which to en-
force antitrust remedies.”

As a result, arbitration is increasingly accepted in-
ternationally as a means by which matters of both “cor-
rective justice” (e.g., contract law claims and remedies)
and “distributive justice” (e.g., welfare-oriented eco-
nomic regulation)26 may be properly heard and de-
cided.” Party autonomy, then in the permission of
arbitration even in areas of economic regulation, is
firmer than ever — notwithstanding that the full set of
mandatory rules such as competition laws will apply.
1.3.2 The continuum between regulation and
dispute resolution

In the liberalized ICT sector, the official sector has
taken a step back to redefine its role primarily as policy
maker and regulator, even in countries where the State
continues to have a substantial interest in one or more
operators. Regulation is, simplistically described,
planned official intervention through rules intended to
address existing or anticipated problems of market fail-
ure with the purpose of protecting and advancing sec-
tor policy objectives. In the liberalized environment, a
key skill and task of the official sector — particularly the
regulator — is to strike the optimal balance between the
policy benefits of:

¢ allowing and encouraging private actors to behave
according to their own judgment and interests, in-
cluding in the resolution of their own disputes; and

e constraining their freedom to do so by official in-
tervention, including the process it adopts, how ad-
judicatory as opposed to consensual, and how
much responsibility for the process remains with
the disputing parties.

Countries practice different approaches to the in-
tervention of a regulatory authority through dispute
resolution processes in the interaction between private
actors. Ultimately all of these revolve around the notion
of a failure of agreement on a matter where regulatory
policy has a strategic interest in parties’ obligations,
whether to ensure compliance with their obligations
voluntarily assumed by contract or to impose obliga-
tions on them by authority. A failure of agreement may
be a failure of an existing agreement or a failure of par-
ties to reach agreement in the first place. The nature of
the failure affects the boundaries between various
types of official intervention, as discussed below.

In many respects, most regulation is in one way or
another contentious. It will be favoured by some and
not by others, chiefly because it will typically serve to
protect the former from the adverse effects of the lat-
ter’s behaviour. For example, regulation may protect
consumers from inadequate or overpriced service pro-
vision by an operator, or one operator from abuse of
market power by another. A regulation requiring an op-
erator with significant market power to publish a refer-
ence offer seeks to procure, often for the operator’s
competitors, the offered service or facility on terms to
which the operator would not otherwise have agreed.

Because most regulation is contentious, there is
something of a continuum between official interven-
tion to introduce laws and regulations on the one hand
and to resolve disputes on the other. Indeed, in some
markets, service providers will seek to influence the in-
troduction of new laws or regulations with the same
vigour as they might pursue or defend a dispute, as
seen recently for example in the North American net
neutrality debate.

To some degree, the introduction of laws and regu-
lation differs from dispute resolution in that the former
are general, requiring compliance by all parties to
which they apply by their terms, whereas disputes are
specific to the disputing parties and not to others. Still,
this difference is limited. In many cases, regulation is
targeted sufficiently specifically that it will only apply to
a very limited number of persons, and often only one.
Mobile termination rates will usually only apply to the
few mobile service providers in a market. An obligation
requiring a reference interconnection offer, or a refer-
ence access offer, will — when applied — very often ap-
ply to only one operator in such market. The reason is
simple: since much regulation is intended to address
problems of significant market power, there can be only
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a small number of entities, and sometimes only one, to
which it will apply.?®

The line between regulating and resolving disputes
can be a thin one in practice, and it affects the re-
sources required. The United States has perhaps the
longest experience with the interaction between regu-
latory compliance and dispute resolution. Competition
policy is enforced more through the so called “private
attorney general,” by which an aggrieved party may
pursue a respondent for violations of the U.S. antitrust
laws, than by the US Department of Justice and Federal
Trade Commission. The claimant does not merely seek
compensation for harm caused by the alleged wrongful
conduct, but in doing so upholds important public
norms and interests. The claimant’s private cause of
action is bolstered by the award of punitive damages
and providing that the successful claimant’s costs will
be borne by the respondent. To deal with the challenge
of monitoring compliance with and enforcing competi-
tion law, the European Commission now also promotes
private litigation as a remedy.

The importance of the relationship between regu-
lation and dispute resolution relates less to the nature
of the underlying problem, and more to the process
designed to address it. Regulatory process is, conceptu-
ally at least, regulator driven. The regulator pursues its
mandate under the law, gathers information and exer-
cises its powers. In disputes, the parties bring the mat-
ter to the regulator, and because the situation is
contentious, it is all the more important that each has a
full opportunity to be heard. A key difference between
regulation and dispute resolution, then, is in the
planned nature of regulation compared to the relatively
unplanned nature of disputes.

Regulation is authorized in advance by law, and the
regulator has the benefit of time to gather information,
analyse the functioning of the market and take sound-
ings from stakeholders through formal consultations
and informal meetings. The regulator can identify exist-
ing and anticipated problems in the market, assess the
incentives of those involved, and analyse its informa-
tion according to the policy objectives established by
law or otherwise. The regulator can then consider what
kinds of regulatory remedies, if any, might best address
the problems and determine how best to use its legal
powers to implement such remedies. It may then con-
sult again on its proposals and make adjustments in
light of such consultations before issuing the applicable

regulatory instrument introducing new legal obligations.
This ongoing process of regulating ensures a healthy
flow of information to the regulator in a manner and on
a timeframe that enables it to use its statutory powers
to take measured, proportionate action directed at the
issues at hand.

In contrast, when a dispute arises, official interven-
tion that was not necessarily planned in advance takes
place. The official sector does not typically solicit dis-
putes (although it does occasionally — see section 1.3.3
and Box 1.1) but rather they are brought to it for reso-
lution by one of the private actors claiming that it has a
right to official intervention. Until the dispute arises and
the official sector intervenes, they have been acting ac-
cording to their own judgment and interests. The inter-
vention of a regulator or court may determine that one
or both parties may no longer act freely, and identify or
impose an obligation on one or both to act in a particu-
lar way. The claimant will of course hope that the de-
termination requires the respondent to do what the
claimant is asking for, and the respondent will of course
hope that the determination leaves it to carry on as be-
fore.

The unplanned nature of dispute resolution has
various implications.

First, because the nature of the legal relationship
between the disputing parties is not established in ad-
vance by law or regulation, is the subject of disagree-
ment, and is submitted for determination of the
regulator or court, the process for reaching a result
comes under considerable pressure, such as risk of fur-
ther litigation in the form of appeals, adverse media
coverage and political attention. A determination may
require a party to change its behaviour, for example, to
provide a certain service or standard of service, to
charge certain prices or to pay damages for breach. The
determination must be reached without necessarily
having the luxury to pursue all of the steps and take all
of the time available in developing new laws and regu-
lations. Because the dispute is specific to the parties in
guestion, each of whom has something immediate and
identifiable to gain or lose, it is typically particularly
contentious. As a result, each party is all the more con-
cerned that it should have every opportunity possible
to influence the outcome, and be satisfied that the
regulator has duly heard and considered their argu-
ments. Due process in disputes is, then, particularly im-
portant.
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Box 1.1: Vodafone Qatar v Qatar Telecom®

The State of Qatar recently initiated a process of sector liberalization, establishing a sector regulator, ictQATAR in 2004 and
enacting a Telecommunications Law in 2006. It licensed Vodafone Qatar to provide competitive services in 2008.

In 2010, the incumbent licensed provider, Qatar Telecom (Qtel), entered into an agreement with Virgin Mobile and began to
brand certain of its services under the Virgin Mobile Qatar brand. By prompt public announcement, the regulator ictQATAR
quelled confusion as to whether a third licence had been granted and began investigating the arrangement. Concerned that
consumers might perceive Virgin Mobile Qatar as a third competitive service provider, ictQATAR ordered Qtel to change its
marketing and promotional materials to ensure that it did not represent or advertise Virgin Mobile Qatar as being a service
provider, including by using dedicated number” range or SIM cards for its Virgin Mobile Qatar branded service. Qtel was re-
quired to display its own Qtel logo prominently with its Virgin Mobile branded service.

Still, a two-player market is often particularly contentious, and Vodafone Qatar was not satisfied that this result was suffi-
cient. Seeking to resolve the matter, ictQATAR introduced new dispute resolution procedures® and sent them to Vodafone
Qatar, inviting it to file a complaint if it believed Qtel was violating the Telecomunications Law. Vodafone Qatar did so, alleg-
ing that QTel’s launch of Virgin Mobile services had effectively introduced a third mobile telecommunications provider with-
out a licence. A customary exchange of pleadings occurred between Vodafone Qatar and Qtel. Vodafone Qatar also
complained that ictQATAR had let this happen during a strategic review of its liberalization plan, and that it should only per-
mit a third entrant when this was completed.

For the reasons cursorily summarized above, ictQATAR found that Virgin Mobile Qatar was not acting as a service provider,
and indeed it did not hold a licence to do so. Qtel entered into the contracts with customers and Qtel operated the network
and provided the service. Virgin Mobile did not operate facilities, nor did it sell or resell services. Qtel did not even sell
wholesale minutes to Virgin Mobile for it to sell onwards to customers, as might occur with a mobile virtual network opera-
tor (MVNO) arrangement. Virgin Mobile simply lent its brand to Qtel and provided consulting services in return for valuable
consideration. (By coincidence, the transaction bore some resemblance to an earlier arrangement between Vodafone and
Gulf operator MTC by which MTC (now Zain) marketed itself as MTC Vodafone.) ictQATAR accordingly dismissed Vodafone
Qatar’s complaints, although it did require Qtel to implement additional remedial measures to prevent further confusion
among consumers.

Source: The Supreme Council for Information and Communications Technology (ICTQATAR), www.ictqatar.qa

Secondly, the aggravated contentiousness of dis-

putes is coupled with the difficulty of planning for them.

As a financial matter, while a regulator may budget for
various planned regulatory initiatives over the course of
its financial year, it is difficult to know what disputes
will arise. A regulator may seek to establish a contin-
gency budget in advance, but contingencies are often
the worst funded. Similarly, readiness to handle a dis-
pute procedure and adequacy of human resources is
frequently a challenge. Disputes are often very de-
manding in requiring legal, technical and economic ex-

pertise deployed intensely under considerable pressure.

If there is one thing one can be sure of, it is that in a
dispute resolved by adjudication, at least one party will
be unhappy at the end, and may wrap the regulator
into the dispute in further appeals or judicial review
proceedings.

Thirdly, dispute resolution is often at the sharp
edge of the regulatory process. It is where the judg-
ment of the official sector about what to preordain by
regulation and what to leave to private actors has not
framed behaviour to control optimal business relation-
ships among them. Indeed, the very decision to liberal-

ize a market involves an acceptance that there will be
disputes — they could only be prevented if the official
sector were to determine everything in advance by
regulation. In some instances, disputes are a positive
sign that parties are competing, albeit competing in a
dispute resolution forum for a particular view of the
law and the facts. And in many cases, it is next to im-
possible to prevent disputes from occurring, particu-
larly as rapidly shifting service markets and
technological innovation change parties’ incentives,
transform previously valuable rights into stranded as-
sets and require reinvention of business models.

Together, these factors make the question of when
and how the official sector intervenes to resolve dis-
putes particularly important, and the degree of inter-
ventionism of authority in otherwise free commercial
activity.
133 Pick your process
The relationship between resolving disputes and

regulating typically depends on a given country’s legal
and regulatory philosophy.
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In the UK, for example, complaints over compliance
with ICT regulation are treated separately from dis-
putes. The former is a matter of investigation and regu-
latory remedies (possibly including penalties) while the
latter concerns the failure of a commercial negotiation
over network access or other regulatory conditions.*
The UK’s Ofcom thus tends to keep exercise of its regu-
latory powers for addressing SMP separate from its dis-
pute resolution powers, and indeed its dispute
resolution powers are limited with respect to SMP mat-
ters.** So, for example, in a string of British Telecom (BT)
dispute determinations over wholesale rates of the
mobile operators, Ofcom declined to carry out a cost
based assessment of the proposed charges. In Ofcom’s
view, charges should be set according to the regulatory
process for dealing with terminating operators having
SMP, not in resolving a dispute over BT’s end-to-end
obligations. In considering an appeal from Ofcom’s de-
cisions, the UK Competition Appeal Tribunal (CAT) took
the view that Ofcom “erred in drawing too rigid a
boundary between the exercise of its dispute resolution
powers and its SMP-related powers.”* The case illumi-
nated the risk that while “the dispute resolution proce-
dure is meant to provide a quick answer to the dispute,
the parties may be tempted to swamp the regulator
with the same level of economic and accountancy in-
formation that they generally provide in market re-
views.”* The CAT took the view that Ofcom should
have carried out some review of the relationship be-
tween costs and charges in resolving the dispute.

On the other hand, in Trinidad & Tobago, the failure
of the incumbent operator Telecommunications Sys-
tems of Trinidad & Tobago (TSTT) and new entrant
Digicel to reach agreement on interconnection rates led
to disputes before specially constituted arbitration
panels. In the first, the arbitration panel considered
cost information submitted by each party, and engaged
an expert to report on such information in deciding on
whether TSTT could insist on symmetric interconnec-
tion rates (i.e., each licensee charging the other the
same rate per minute of terminated voice traffic). The

panel found that TSTT was not prevented from so doing.

Subsequently, another arbitration panel actually de-
termined the rates.”

Regulators may use a dispute process to bring a
fermenting contentious compliance problem to a head.
This can allow them to ensure that the facts are trans-
parently understood, the interested parties are heard,
the issues are squarely addressed, and proper regula-
tory authority is asserted. Doing so can help settle a
matter that might otherwise continue to simmer or boil
over. A dispute process allows the regulator the benefit

of hearing arguments and factual submissions from the
licensee whose compliance is questioned and other af-
fected parties in a manner designed to test the verity of
facts and the strength of their respective arguments. It
enables the regulator to shift some of the burden of
analysis and fact finding to the parties in the sector. This
can effect a subtle shift of the regulator’s primary role
as well, from policeman and enforcer to arbitrator be-
tween parties and their differing views.

The Virgin Mobile case in Qatar, described in
Box 1.1, is an example of this. The matter was funda-
mentally one of compliance by Qtel with its licence
terms. ictQATAR used a dispute resolution procedure to
deal with Vodafone Qatar’s dissatisfaction over Qtel’s
introduction of a Virgin Mobile branded service. Indeed,
it apparently issued dispute resolution procedures for
the very purpose of addressing the matter, inviting Vo-
dafone Qatar to initiate proceedings if it was not satis-
fied with ictQATAR’s compliance measures. The dispute
resolution procedures were by their terms not so much
concerned, as might be more common, with resolving a
failure of agreement between parties (pre- or post-
contract) but with compliance with the Qatari Tele-
communications Law. Essentially, dispute procedures
served the purpose of a transparent complaint and
compliance process.

In some cases, a regulator will conclude that a mat-
ter is not appropriate for the to-and-fro of dispute reso-
lution procedures and will intervene with regulation to
determine a matter that might otherwise have been
negotiated. In many areas where regulators are con-
cerned that significant market power will (whether or
not it prevents a commercially negotiated agreement)
produce wholesale conditions that will adversely affect
the retail market, they will simply regulate the result.
Interconnection is the most common example of this.
However, in some cases, even without this rationale,
some regulators will intervene when they conclude that
negotiations will not produce agreement, and do so by
exercising regulatory power directly rather than the
power to resolve the failure of agreement.

An example of this is found in the decision of the
UAE Telecommunications Regulatory Authority (TRA)
decision in 2010 on mobile site sharing (see Box 1.2).
The TRA sought to nudge the parties towards an
agreement by providing them with international pricing
benchmark information. After many months of negotia-
tions and observing that their positions were far from
one another and the TRA’s benchmark study, the TRA
concluded that the parties were failing to reach agree-
ment.

13



GSR10 Discussion Paper

Box 1.2: Evolution of telecommunications dispute resolution in the UAE

Since the introduction of competition in the United Arab Emirates, numerous disputes have arisen between incumbent op-
erator Etisalat and new entrant Emirates Integrated Telecommunications Company (known as du) as they negotiated and
then implemented interconnection. In April 2006, du submitted to the Telecommunications Regulatory Authority (TRA) re-
quests that the TRA issue decisions regarding the parties’s failures to agree on pricing of inbound international traffic carried
by du and requiring termination by Etisalat®® as well as carrier selection and pre-selection.37

The TRA initiated proceedings to hear the disputes, and meanwhile ordered the parties to continue to negotiate in good
faith and conclude an interconnection agreement. It issued its decision on carrier selection and pre-selection in September
2006, requiring Etisalat to provide such services and specifying certain information it was required to provide to du for such
purposes.

With still no interconnection agreement concluded by February 2007, Etisalat requested the TRA's intervention to resolve a
dispute about the pricing of carrier selection and carrier pre-selection.®® The TRA, acting under its powers relating to inter-
connection rather than dispute resolution,* promptly issued a directive ordering du and Etisalat immediately to implement
an Interconnection Agreement attached to the directive.”’ In June 2007, the TRA issued its decision on the carrier selection
and pre-selection pricing dispute.

In December 2007, after ordering Etisalat to provide a LRIC cost model by June 2006 and subsequently exchanging cost
model information with Etisalat, the TRA remained dissatisfied and issued a directive setting Etisalat’s interconnection ter-
mination rates.* It also issued its decision on termination of inbound international traffic, requiring Etisalat to treat such
traffic received from du the same way as other traffic received from du.

In March 2008, du declared that it had fulfilled its network coverage obligations in its licence and sought the TRA’s interven-
tion in a failure to agree on the provision of roaming services by Etisalat in the Western Region of the UAE.* Etisalat argued
that the previous national roaming negotiations had occurred before the TRA had ordered the parties to implement the In-
terconnection Agreement in February 2007, and that these could not be the basis for a dispute filing. Furthermore, Etisalat
contested that there was a dispute over an existing agreement. The obligations in the Interconnection Agreement requiring
Etisalat to negotiate national roaming with du had not been entered into by agreement. Rather, they had been imposed by
the TRA. As such, the matter of national roaming was not really a dispute over an agreement between Etisalat and du that
should be addressed in dispute resolution procedure. Instead, it was a direct matter between the TRA and Etisalat under the
TRA’s regulatory compliance related enforcement powers. The TRA issued its decision in October 2008, concluding prag-
matically that there was a failure to agree on national roaming after an attempt to negotiate, and ordering Etisalat to pro-
vide national roaming in the Western Region.

Some of these cases involved interim decisions in which the TRA granted the initial petition on an interim basis on the basis
that it considered that the matter was urgent and that the harm threatened to the claimant could not be redressed and was
more serious than the respondent was expected to suffer. In addition, almost every decision of the TRA was the subject of a
Petition for Reconsideration, and in each of these the TRA reaffirmed the original decision.

The most recent stage in the contentious relationship has involved pricing of sharing of Etisalat’s mobile sites by du. The TRA
sought to encourage the parties to agree on pricing for mobile site sharing. In July 2008, seeking to draw the parties towards
agreement by reference to international prices, it provided them with a benchmark study of mobile site sharing in various
international markets. By July 2010, no agreement was forthcoming. Each party wrote to the TRA indicating the charges it
thought appropriate. Neither was aligned with the benchmarks, and in August 2010 the TRA intervened without requiring
further negotiations or conducting a formal dispute proceeding, issuing a determination setting prices.*

Without either party initiating a dispute proceeding
and without conducting a full dispute process to hear
their pleadings, the TRA issued a determination setting
mobile site sharing charges.

Official sector interventions where the economic
rationale is unclear, and where the parties have not
filed formal dispute proceedings, raise a number of
questions about parties’ expectations of the bounds of
freedom of contract and party autonomy. Establishing a

clear understanding of when a regulator will intervene
in commercial negotiations and the basis on which it
will do so is a valuable component in securing investor
confidence and certainty about their regulatory envi-
ronment.
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1.4 Liberalization and unbundling
of ICT dispute resolution
14.1 Adjudicatory processes

As illustrated in Figure 1.3, there are numerous
elements within adjudicatory processes that may be
unbundled from control of the official sector. One is
through appointment of decision makers who are at
arms’ length from the traditional official decision mak-
ers, such as courts and regulators. In Trinidad & Tobago,
for instance, the dispute resolution procedures estab-
lished by the Telecommunications Authority of Trinidad
& Tobago (TATT) use arbitrators to decide disputes, as
described in Box 1.3. TATT thus ensures that it can draw
on external talent and a process separate from its day
to day activities as a regulator.

This can prove particularly useful, for instance,
where the regulator itself has become embroiled in
earlier phases of a disputed matter and one or both
parties doubt its independence and possibly its capabil-
ity. There have been instances where a regulator wisely
established an arbitration scheme that enabled the dis-
pute to be heard steadily by an arbitration panel de-

Box 1.3: Arbitration in Trinidad & Tobago

spite the loss of confidence of a party in the impartiality
of the regulator’s staff.

Entrusting dispute resolution to arbitrators is also
particularly useful for relatively recently established
regulators which are still finding their way and building
up resources. Small developing countries commonly
face significant limitations on capacity. This can mean
that a regulator may not be able to develop extensive
regulation to deal in advance with problems typically
addressed by regulation in other countries. Where a
regulator does develop regulation, it may still face ma-
jor challenges in monitoring compliance and enforcing
it. As a result, a dispute resolution process may become
the forum in which important regulatory issues are ad-
dressed. For example, as described in Box 1.4, Solomon
Islands recently introduced a new Telecommunications
Act 2009 with significant emphasis on putting a robust
dispute resolution scheme in place. The Solomon Is-
lands dispute resolution regime provides for a List of
Experts to be available for ad hoc Disputes and Appeals
Panels, freeing the Telecommunications Commission of
Solomon Islands (TCSI) to focus on other ongoing regu-
latory functions.

In Trinidad & Tobago, Digicel won a concession to provide mobile telecommunications services. In 2006, when negotiations
with Telecommunication Systems of Trinidad & Tobago (TSTT) over the terms of Digicel’s market entry met with a blockage,
the Telecommunications Authority of Trinidad & Tobago (TATT) introduced a dispute scheme providing for arbitration and
mediation between service providers. It revised the scheme in 2010.

Under its procedures, the Authority handles the exchange of pleadings between the parties all the way through complaint,
response and reply before handing over to a panel to make a decision within three months. After the due date for the last
submission, the Authority notifies the parties of its choice of persons to be appointed to a dispute resolution panel and di-
rections for the conduct of the proceedings. The parties are given an opportunity to object to the choice of panel members
and directions.

The Authority has significant discretion as to its choice of panel members. The panel in the first dispute that arose under the
procedures was composed of a Canadian professor of technology, a highly respected local economist (each of whom was a
board member of the Authority) and a chairman based in Switzerland. The next arbitration panel on a regulatory matter was
chaired by a prominent lawyer from Trinidad & Tobago and included a communications sector professor from the United
States and a technical telecommunications expert from Canada.

The panel appointed by the Authority hears the dispute in much the same manner as an arbitration panel, except that the
terms of reference and procedural directions have been set by the Authority. The panel is required to deliver a decision
within three months.

In shepherding the submissions until complete, the Authority handles a substantial part of the process. This may include ob-
jections to jurisdiction and various other preliminary, procedural, evidentiary and other matters. In addition to playing a role
in setting up the arbitration and framing the decision that is required, the Authority’s procedural role also saves considerable
costs, particularly fees of panel members for their time dealing with such matters.
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Box 1.4: The Solomon Islands arbitration and mediation scheme

The Solomon Islands Telecommunications Act of 2009 seeks to ensure that qualified and experienced persons will be ready
and available to deal with disputes. It provides for a List of Experts headed by a President, who must be a lawyer with 10
years’ experience in telecommunications regulation and dispute resolution. All members of the List, who will be appointed
by an independent evaluation committee or the President of the List, must be independent of the service providers. A Secre-
tary is also provided for to assist with administration.

The Act provides that disputes between service providers will be:
e  adjudicated by a Dispute and Appeal Panel drawn from the List of Experts;
e adjudicated by the Telecommunications Commission of Solomon Islands (TCSI); or

e handled in mediation by an official from the TCSI or a member of the List of Experts (and if necessary subsequently
by adjudication).

The TCSl is generally required to defer to the disputing parties regarding the choice of dispute resolution method. If the mat-
ter concerns a contravention of the Act or is expected to set an important precedent, the TCSI may insist on adjudicating the
matter. If mediation or adjudication by a panel from the List of Experts is selected, the parties have extensive influence over
the selection of the mediator or Panel members, the number of members on a Panel, and the conduct of the proceedings.
The President may with good reason justified under the Act reject a Panel member selected by the parties. These provisions
strike a balance enabling disputing parties to ensure that they can have confidence in the persons deciding their disputes.

Panels have broad powers to obtain and consider evidence. Their determinations, orders and directions have the force of
those of the TCSI, and Panels may act on an interim basis. They must notify the President and the parties of reasons for any
delays.

Panels drawn from the List of Experts provide an additional function: to hear service provider appeals of key determinations
and orders of the TCSI. To avoid such appeals becoming an inevitable additional step before judicial review for every matter,
the scope of matters that may be appealed is limited. Appeals may only be made in respect of revocations, suspensions or
amendments of licences; dominance designations; anticompetitive violation determinations; terms and conditions for inter-
connection and access; and price regulation. Appeals may only be heard on the record of the original proceeding with no
new evidence save in exceptional circumstances, thus confining the appeals to a review of what was before the TCSI rather
than carrying out a new assessment. Thereafter, appeals from Panel decisions may only be made to the High Court on a
question of law or jurisdiction unless the High Court grants special leave.

The Act establishes funding for the scheme, including bank account arrangements, to ensure that the lack of or delay in
funding does not prevent or delay the availability of experts and resolution of the dispute. Disputing parties bear all of the
costs of a Panel, as ordered by the Panel. The Panel may make cost orders at any time regarding the costs of the parties and
its own costs (including fees of Panel members), requiring advances from the parties.

Source: Solomon Islands Telecommunications Act 2009, Chapter 17

Disputes can have a very substantial financial im-
pact on service providers’ financial conditions. As a re-
sult, investor confidence in dispute resolution is
particularly important — especially as matters that were
not set at the time of investment may subsequently ad-
versely affect such investments. The Solomon Islands
legislation addresses this by ensuring that, to a large
extent, the service providers may themselves deter-
mine who from the List of Experts will deal with their
dispute, whether it is by adjudication or mediation, and
the procedures that will apply. Defaults for each of
these are provided for in case the service providers do
not agree, but to a large extent disputes are expected
to be handled in a similar manner to arbitration, with
substantial party ownership of the process.

The liberalization of adjudicator selection permits
the parties to influence the choice of adjudicator. This
liberalization may be carried out to different levels.
While in Solomon Islands, the parties will choose the
arbitrator from the List of Experts, in Trinidad & Tobago,
arbitrators are appointed by the regulator to hear dis-
putes on an ad hoc basis after consulting with the dis-
putants, although a reasonable objection from a
disputing party is unlikely to be ignored.

Final offer arbitration, also known as “baseball arbi-
tration” (because of its historic use to resolve salary
disagreements in baseball player contracts), is another
means of providing ownership of key aspects of the
dispute process to private actors rather than retaining
complete official control. The Canadian Canadian Ra-
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dio-television and Telecommunications Commission
(CRTC) for example uses the methodology.* In a regular
adjudicatory process, such as a court litigation, arbitra-
tion or regulatory adjudication, the official decision
maker has considerable flexibility in the terms of the
decision he or she makes. The decision may fully adopt
the position of one or other party, but it may also effect
a compromise or even another result not specifically
expected and demanded by either. This leaves consid-
erable power in the hands of the official sector. On the
other hand, in final offer arbitration, the official deci-
sion maker must choose between the final offers put
forward by the parties when making its binding deter-
mination. The pragmatic rationale of the mechanism is
that it drives the parties towards offering more reason-
able offers because the more unreasonable a party’s
offer is, the higher the chance will be that the decision
maker will adopt the other party’s offer. In addition, in
final offer arbitration, the parties have a large amount
of control over the result. It is the parties that frame the
decision for the decision maker, who has merely a bi-
nary discretion to make. It effects a form of neo-
Solomonic justice, in which the party wishing most to
have its way gravitates towards reasonable compro-
mise.*

The movement towards using ADR schemes was
given a significant boost in Europe with the 2003 Tele-
coms Framework Directives, which encouraged regula-
tors to employ ADR to speed up case management.
This has gained greater momentum particularly in de-
veloping countries and smaller countries whose official
sectors do not always have the resources to handle
telecommunications disputes. For example, the Fijian
Telecommunications Promulgation requires the Tele-
communications Authority of Fiji (TAF) to establish an
alternative dispute resolution scheme, and it to ap-
prove an ADR scheme proposed by licensees if it satis-
fies certain minimum criteria. To qualify, such a scheme
must be:*

e fair, transparent and non-discriminatory;

e administered by persons who are for practical pur-
poses independent of the licensees to whom they
apply;

e designed to ensure that individuals to be employed
under the scheme as mediators, adjudicators, arbi-
trators or such other roles as may be contemplated
have qualifications and experience to carry out
such powers and functions; and

¢ designed to further the objectives of the legislation.

Importantly, the law provides that the scheme may
provide for binding decisions and interim and conserva-
tory measures. Thus telecommunications providers are
given a significant opportunity to agree on how they
shape resolution of their disputes. This is particularly
valuable where investors’ confidence depends on their
ability to ensure that the design of the process and se-
lection of third party neutrals (mediators, adjudicators
or arbitrators) is satisfactory.

The increasing provision for ADR, the uses of spe-
cial tribunals, as well as ongoing regulatory adjudication,
introduces a competitive dynamic among dispute proc-
esses. The relative successes of the various approaches
are increasingly visible. Indeed, in some countries, the
competition is direct because parties may choose. So,
for example, under the new Solomon Islands Telecom-
munications Act, when providers refer a dispute to the
TCSI, it must decide whether it will adjudicate the dis-
pute or refer it to a Disputes and Appeals Panel (de-
scribed above).*’ In making its choice, the TCSI must
defer to the parties if they are agreed. This provides
some assurance to licensees that if the regulator is for
some reason not ready for a major dispute, they can
use an alternative.

Just as liberalization of ICT has provoked many
complexities in law and regulation, the liberalization of
adjudication is not without its complications. For exam-
ple, there are many instances where jurisdiction to de-
cide disputes appears to overlap between different
dispute forums, as illustrated in Figure 1.5. In some
cases, a regulatory authority may have statutory power
to resolve disputes between service providers, while at
the same time the service providers may have entered
into an agreement including provision for arbitration of
disputes by an arbitration panel.

These sorts of potential complexities are not un-
common. New telecommunications licences have often
been issued to foreign investors along with intercon-
nection being arranged as part of market entry. Inves-
tors’ uncertainty over the reliability of the law and
courts, as well as the regulator’s independence from
the incumbent operator, has led to requests for dispute
resolution by arbitration. As the legal and regulatory
system developed, countries have strengthened the
powers of regulators to build up jurisdiction over dis-
putes, but the earlier arbitration provisions in the li-
cences and interconnection agreements remain.
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Figure 1.5: Regulatory adjudication, arbitration and special tribunals

Appeals and judicial review

Special appeal
mechanisms (e.g.,
India, PNG, Solomon

Arbitration by

law or licence
{e.g., Bahrain,
Egypt, Sudan)

Agreement provides
for arbitration {e.g.,
Egypt, Sudan)

Service

Islands)

Law remits disputes to

special tribunal {e.g.,

India, Solomon Islands,

Fiji, Bahamas) Law authorises
regulator to
resolve disputes

Service
p|'o\;ide|' A Wholesale

agreement

Source: Author.

For example, in 1998, the Egyptian Government
committed in a licence granted to a new entrant mobile
operator that disputes over the licence would be re-
solved by arbitration under the rules of the Cairo Re-
gional Centre for International Commercial Arbitration
(CRCICA). The interconnection agreement between the
new entrant mobile operator and the incumbent Gov-
ernment-owned Telecom Egypt also provided for dis-
putes over the interconnection agreement to be
resolved by CRCICA arbitration. In 2003, the Egyptian
Telecommunication Regulation Law No. 10/2003 was
promulgated, establishing the National Telecommuni-
cations Regulatory Authority (NTRA) and conferring on
it certain dispute resolution powers. Regulatory ap-
provals of interconnection agreements after the 2003
law and establishment of the NTRA thereafter reaf-
firmed the use of arbitration.

Subsequently, in a disagreement over interconnec-
tion, Telecom Egypt initiated a dispute proceeding with
a mobile operator before the NTRA under the 2003 law.
Meanwhile, the mobile operator initiated arbitration
with Telecom Egypt under CRCICA rules pursuant to the

provider B

parties’ arbitration clause in their interconnection
agreement. The NTRA proceeded to hear the matter
submitted to it and gave a ruling (though its ruling has
been suspended by the Administrative Court pending
judicial review). Meanwhile, a CRCICA arbitration tribu-
nal has also been constituted to hear the case. The
Egyptian courts may yet be requested to deal with any
inconsistency that may arise between decisions of the
NTRA and the arbitration tribunal. Other countries may
have to deal with similarly complex questions. Bahrain’s
2002 Telecommunications Law provides for the Tele-
communications Regulatory Authority (TRA) to resolve
disputes between service providers.” On the other
hand, the licences granted to service providers provide
that disputes between the licensee and other licensees
will be subject to jurisdiction of courts or arbitration.*
Furthermore, the Supply Terms in Batelco’s reference
wholesale offer provides that if the regulator doesn’t
decide a dispute between Batelco and the intercon-
necting party, it will be referred to arbitration under the
rules of the International Chamber of Commerce
(Icc).®
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Notwithstanding the considerable benefits on offer
from the liberalization of adjudicative processes, chal-
lenges abound and the devil is in the detail. The range
of remedies available to arbitrators may not be the
same as those available to court judges and regulators,
for example. The power to impose interim measures
may be wanting unless clearly agreed in the parties’
consent to arbitration.

There may also be situations where the official sec-
tor prefers to retain control over an adjudicatory proc-
ess. These arise particularly where a type of dispute is
being resolved for the first time and so has significance

for how similar disputes will be addressed —i.e., to set a
precedent. Some policy matters may need to be re-
served to regulators rather than entrusted to arbitra-
tors, as the UK’s Ofcom provided in the OTA scheme
when it restricted the Telecommunications Adjudicator
from making decisions that would set new policy or set
prices of local loop unbundling (see Box 1.5). The need
for ongoing monitoring and enforcement may also jus-
tify a regulator not permitting disputes to be resolved
by private means, although as discussed below in sec-
tion 1.4.3 there is also increasing liberalization even of
enforcement, including through use of arbitration
mechanisms.

Box 1.5: The UK'’s Office of the Telecommunications Adjudicator — OTA and OTA2

The UK’s regulator, Ofcom, created the telecommunications adjudication scheme in 2004 to improve and accelerate the im-
plementation of local loop unbundling (LLU) by British Telecom (BT). It involved the appointment by Ofcom of a Telecom-
munications Adjudicator after consultation with BT and other communications providers. The Adjudicator had two roles:

e he or she would facilitate negotiations between BT and communications providers seeking access to BT’s unbun-
dled local loops, assisting them to reach agreement; and

e if necessary, he or she would provide a binding expert adjudication ruling on the matter.

The issues subject to the scheme were intended to ensure practical implementation of LLU. They included appropriate
product functionality, process specifications, change management, implementation plans and monitoring activities for LLU
to rapidly deliver fit for purpose and appropriately industrialised products and processes.

Although initiated by Ofcom, the official, legal basis of the scheme was an agreement which was entered into by BT and
each provider seeking LLU from BT. The Telecommunications Adjudicator was intended to be independent of Ofcom, BT and
the providers. Ofcom would bear the OTA’s costs but would recoup 50% from BT.

In his facilitation role, the Adjudicator’s job was to “create and maintain an environment in which the parties may quickly
reach substantial agreement ..., thereby accelerating implementation and reducing the occurrence of disputes.” He would
facilitate working groups of BT and the providers, facilitate information sharing, maintain close dialogue with scheme mem-
bers to understand their individual concerns, constraints, capabilities and issues. He would help scheme members to agree
on product and process definitions and specifications. He could also make non-binding recommendations.

The adjudication role of the Adjudicator was intended to bring about “rapid, fair and authoritative resolution of the dispute
without necessarily having to bring it to Ofcom” for resolution. Because adjudication rulings were to be binding, the Adjudi-
cator was not permitted to deal with a dispute if its resolution was likely to conflict with existing Ofcom regulatory policy;
establish new regulatory policy; set LLU charges (i.e. the Adjudicator was not to venture into price regulation, which re-
mained the domain of Ofcom); result in excessive additional expenditure by operators and/or BT in relation to the benefits;
result in a significant detrimental impact on network security or network integrity; or result in significant detrimental opera-
tional disruption, dislocation or re-engineering of operational systems or processes.

Ofcom found that the scheme succeeded in coordinating a set of diverse and disparate demands from individual LLU opera-
tors into a single roadmap for the industry. The introduction of an agreed set of key performance indicators (KPIs) also pro-
vided a “common language” for the discussion of performance and issues experienced. However, a failing was the omission
of backhaul from its scope. In addition, the adjudication part of the OTA scheme was almost never used.

These factors and the introduction of functional separation with BT Openreach in the UK led Ofcom to revise the scheme in
2007, renaming it OTA2. It broadened the scope to include a number of “inscope products,” adding to local loop unbundling
new products including wholesale line rental/ carrier pre-selection; geographic number portability and broadband of both
BT and other communications providers where migration impacts may occur. At the same time, it removed the adjudication
role, which had been largely unused, leaving the scheme focused on facilitation, which could include non-binding recom-
mendations.

Its members currently include BT Group, BSkyB, Cable & Wireless, Everything Everywhere. 02, Scottish & Southern, TalkTalk
Group and Virgin.
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1.4.2 Control systems

Almost all countries have a system of judicial re-
view over administrative agency decisions. In only a few
countries, for example where the executive branch of
government is an extension of royal authority, are ad-
ministrative actions beyond judicial controls. Judicial
review in most countries focuses on procedural and ju-
risdictional matters, such as whether the regulator has
given each party a fair opportunity to be heard, has
considered relevant factors, and has acted within its
powers. But even such matters can require significant
technical and economic understanding. In addition, the
rapid development of the market and the large
amounts of investment at stake require regulators’ de-
cisions to be affirmed or overturned relatively quickly.
Investor confidence depends on the experience and
expertise of those who have the power to annul or
change regulators’ decisions.

Many countries’ judicial systems struggle with the
complex and urgent task of telecommunications dis-
pute resolution. Some countries have taken the step of
obtaining training from institutions such as the ITU in
telecommunications regulation and dispute resolution
for key members of the judiciary who are expected to
hear disputes.

Many countries have bolstered the quality, and
sometimes the speed, of controls over administrative
agency decision-making through various innovations.

These include the referral of appeals to special tribunals.

For example, in the UK, Ofcom’s decisions may be ap-
pealed to the CAT,> which hears appeals of various
other matters as well (including decisions of the Com-
petition Commission).>” Thereafter, countries often re-
strict the scope of further appeals. In the UK, appeals
from the CAT can only be on points of law.”

Some countries have innovated by combining in a
single tribunal mechanism both appeals from regula-
tors’ decisions and original disputes between service
providers. India’s Telecommunications Disputes Settle-
ments and Appeals Tribunal (TDSAT) is an oft men-
tioned example. > Similarly, Solomon Islands’ new
Telecommunications Act provides that a Dispute and
Appeals Panel may hear disputes between providers as
well as appeals from the TCSI.*

There has been significant liberalization even in the
important area of controls over regulatory decisions.
The UK’s CAT is composed of a number of different pri-
vate individuals drawn from a variety of backgrounds.

This variety is tempered by provisions in the law ensur-
ing that a given panel is always chaired by a suitably
qualified lawyer, often in fact a judge.® Fiji’s Telecom-
munications Promulgation 2008 provides for a Tele-
communications Appeal Tribunal. Appeals from the TAF
on the basis of law or fact may be brought to the Tribu-
nal”’ (although it does not have jurisdiction over dis-
putes concerning interconnection and access which are
heard by the country’s Commerce Commission).

Such tribunals can assemble well qualified indi-
viduals with a blend of experience. The chairperson of
Fiji's Tribunal must be a lawyer who is at least seven
years qualified, but the other members, who are ap-
pointed by the Judicial Services Commission, must have
qualifications and experience in any of the legal, finan-
cial, economic, public administration, engineering or
telecommunications fields. The new Bahamas Utilities
Appeal Tribunal Act 2009 similarly provides for a Utili-
ties Appeal Tribunal (UAT) comprising members ap-
pointed by the Governor General acting on the advice
of the Judicial Services Commission.* By providing for
standing lists of available persons to sit on panels, these
tribunals begin to have resemblances to arbitration in-
stitutions, particularly where the parties can influence
the selection of individuals to sit on a given dispute.

Some countries have taken such liberalization and
unbundling of control systems a step further. For exam-
ple, Bahrain provides an innovative arbitration ar-
rangement for appeals from decisions of the TRA. The
Telecommunications Law provides that disputes be-
tween the TRA and a licensed operator shall be arbi-
trated. These do not include all regulatory decisions of
the TRA that apply sector-wide, but must be specific to
the relevant licensee. Under the law, the TRA and the
licensee each appoint an arbitrator, and the two arbi-
trators together select a chairman and the panel de-
cides on the dispute.”

In many countries, licences remain the main in-
strument for regulating telecommunications service
providers. These serve both to impose regulatory obli-
gations on the service providers, such as obligations to
interconnect and resolve disputes with other service
providers, as well as grant them rights, protections and
guarantees about what a regulator will or will not do.
For example, some licences provide protections as to
the pace at which further licences will be granted, or
set the terms on which the regulator will regulate the
licensee, for example setting out the regulatory pa-
rameters for interconnection and access. In such cases,
the licence itself may become the basis of a dispute be-
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tween the regulated entity and the regulator’s deci-
sions. A dispute under the licence may then resemble
an appeal of a regulatory decision — but where the li-
cence provides that disputes between the regulator
and the licensee under the licence will be resolved by
arbitration, the appeal is to an arbitral panel rather
than a court (although it may also be made to a court,
or the panels’” award may also subsequently be en-
forced or challenged in court).
143 Enforcement

Section 1.4.1 above mentioned provision for arbi-
tration in the reference wholesale offer of Batelco in
Bahrain. Similarly, Jordan Telecom’s reference intercon-
nection offer provides for resolution of disputes be-
tween Jordan Telecom and the interconnecting party by
arbitration or the Jordanian Telecommunications Regu-
latory Commission (TRC). The provision for arbitration
in regulated instruments such as reference offers re-
flects part of a broader innovative trend in regulatory
practice to use private arbitration agreements and pro-
ceedings to achieve regulatory policy goals. This is evi-
dent in three areas.

First, as mentioned above in section 1.3.1, compe-
tition policy matters are increasingly expected to be
considered by arbitrators in disputes between com-
mercial undertakings. Arbitrators are expected to give
effect to competition law notwithstanding complex
guestions of which countries’ competition laws apply to
parties in international settings. Arbitrators are ex-
pected not only to act pursuant to the parties’ contrac-
tual intentions but in a sense serve as an enforcement
arm of the official sector. Of course, it is presumed that
parties intend their contractual relationship to comply
with the law, including competition laws. The arbitra-
tor’s role is thus in theory still consistent with the un-
derlying notion of party autonomy, i.e., parties’ rights
to determine how, by whom and in accordance with
which laws their dispute will be resolved. Nevertheless,
the private arbitrator begins to have a quasi-public en-
forcement function.

Secondly, regulators often impose or approve arbi-
tration provisions in regulated instruments. For exam-
ple, in granting its approval to mergers and acquisitions,
the European Commission has often used arbitration
clauses to guarantee implementation of a regulatory
remedy — particularly in the ICT sector. Merger and ac-
quisition controls raise questions of competition policy
where market consolidation results, or risks resulting, in
significant market power. Where property rights over

intellectual or physical assets which are essential to the
businesses of different entities are combined, they may
create a bottleneck in the sector. Thus the European
Commission has, in approving mergers and acquisitions,
required the parties to make these assets available to
third party beneficiaries — basically a sort of reference
offer. In doing so, it has often required disputes over
negotiations and agreements with the third party bene-
ficiaries to be resolved by arbitration rather than direct
ongoing supervision by the Commission.

So, for example, when the Commission approved
the merger of telecommunications providers Telia and
Sonera, they were required to offer competitors whole-
sale fixed and mobile network services and interna-
tional wholesale roaming on the mobile networks in
Sweden and Finland. A fast track arbitration procedure
was agreed to apply to disputes relating to the merged
entity’s offer.”’ Similarly, in connection with the merger
of Vodafone Airtouch and Mannesmann,® the merged
entity undertook to provide roaming on services and to
make certain standards and SIM cards available to its
competitors. A fast track arbitration procedure was ap-
proved for resolution of disputes between the merged
entity and such competitors.

The European Commission’s view of arbitration as a
mechanism for resolving disputes in the context of
competition law exemptions has gone “from distrust to
embrace.”® Arbitration as part of a competition rem-
edy is being employed across multiple platforms in the
ICT sector for intellectual property licensing arrange-
ments, access to technical interfaces, access to infra-
structure, supply and purchasing relationships and
termination of exclusive or long-term contractual ar-
rangements and anti-competitive distribution arrange-
ments. ® For example, in the BskyB/Kirch Pay TV
merger,* the European Commission addressed its con-
cerns over dominance in the German pay-TV market
and digital interactive TV services by requiring the
merged entity to provide interoperability to competing
technical platforms with its own set top boxes, and to
grant non-discriminatory licences for set top box hard-
ware manufacturers. Disputes with the third parties
over such arrangements were required to be resolved
by arbitration.

The benefits of arbitration in such circumstances
are a combination of speedy resolution and access to
expert decision-makers without requiring the European
Commission itself to be closely at hand monitoring
every detail of every interaction with a company’s
competitors. It decentralizes the monitoring and en-
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forcement from the Commission to the parties and ar-
bitrators. It reflects a broader trend in the Commission’s
approach to incentivizing private actors to have a sig-
nificant role in enforcement of competition law, as evi-
denced in its promotion of private enforcement actions
in the area of competition law.” These examples sug-
gest that there is considerable opportunity for increas-
ing use of arbitration in ICT regulatory remedies at
national levels as well — regardless of the degree of
economic development of the country.

Thirdly, there are even examples in the communi-
cations sector of arbitration being used not only be-
tween service providers for enforcement of regulatory
remedies but to deal with questions of compliance dis-
puted between regulators and regulated entities. For
instance, in the United Arab Emirates, the Dubai Tech-
nology and Media Free Zone Authority has established
an arbitration scheme to deal with questions of compli-
ance with applicable media standards.*® These provide
for the constitution of a tribunal to consider whether a
transmission has complied or will comply with the
standards. So, when the magazine Time Out Dubai
showed a cover page with pictures of bars in Dubai and
included information for how to find them, the ques-
tion as to whether this violated a prohibition of glorify-
ing alcohol was brought before a tribunal — and heard
by a third party, an English lawyer in London.

1.4.4 Mediation processes

Recent years have seen greater use of mediation in
telecommunications dispute resolution. Increasingly,
mediation is provided as a component of regulators’
dispute resolution portfolio of procedures, and some-
times is a condition precedent to a formal adjudication
proceedings.

The UK’s Office of the Telecommunications Adjudi-
cator scheme (OTA, now revised and renamed as OTA2)
described in Box 1.5 illustrates innovative use of dispute
resolution methods in core regulatory areas. After slow
development of local loop unbundling in the UK, the
OTA scheme was established to improve cooperation
between British Telecom and communications provid-
ers seeking access to its unbundled local loops.

The scheme illustrates carefully set arrangements
for the interplay between official intervention and the
freedom of private actors to behave in accordance with

their own judgment and interests. Ofcom created the
dispute scheme but parties sign up to participate volun-
tarily (or as voluntarily as is possible with a scheme
proposed by a regulatory authority). Ofcom appoints
the Telecommunications Adjudicator but he is intended
to act independently. Under the initial OTA, the Adjudi-
cator could make binding decisions (i.e., adjudicate),
but these would have the status only of expert deter-
minations — i.e., of discrete issues generally of a tech-
nical or procedural nature — rather than a basis in full
statutory dispute resolution powers to end the broader
dispute. However, due to their importance, Ofcom re-
served control over regulatory policy and pricing mat-
ters; these were explicitly excluded from the
Telecommunications Adjudicator’s remit.

As described in Box 1.6, for example, Japan has had
considerable success in using mediation by a special
dispute resolution commission. To address an increase
in number and complexity of disputes, Japan estab-
lished the Japanese Telecommunications Business Dis-
pute Settlement Commission (TBDSC) in 2001 as a
special agency for prompt and fair settlement of inter-
connection and other disputes between telecommuni-
cations providers. Since its establishment, it has dealt
with three arbitrations and 48 mediations, showing a
substantial preference for mediation over arbitration.
This may relate to the success of mediation in resolving
disputes. As shown in Figure 1.6, approximately two
thirds of the TBDSC’s mediations succeeded in finding
resolution.

The OTA scheme seeks to introduce facilitation
skills and methods into longer term sector relationships.
It has witnessed a marked increase in uptake of local
loop unbundling in the UK, recently exceeding 7 million
lines in October 2010. The success of the facilitation
function led to the broadening of the scope of the
scheme under OTA2 to other core regulatory areas, in-
cluding wholesale line rental, carrier pre-selection, geo-
graphic number portability and migration aspects of
broadband. Parties’ tendency to resolve minor matters
through facilitation (including non-binding recommen-
dations in the case of the OTA) meant that they pre-
ferred to take unresolved significant matters to the full
Ofcom dispute resolution process rather than adjudica-
tion under the OTA scheme. This led Ofcom to drop the
adjudication function from the OTA2 scheme, leaving it
focused on facilitation.
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Box 1.6: Telecommunications mediation and arbitration in Japan

Japan’s Telecommunications Business Dispute Settlement Commission (TBDSC) is independent of the Telecommunications
Bureau, which develops competition rules for the sector, although the TBDSC may make recommendations to the Tele-
communications Bureau. Both bodies exist under the auspices of the Minister for Internal Affairs and Communications.

The TBDSC comprises five part-time Commissioners with 3-year terms, appointed by the Minister with parliamentary con-
sent, as well as eight special Commissioners with 2-year terms appointed by the Minister. The Commissioners are generally
professors of law, economics and engineering and practising lawyers. The TBDSC has a secretariat, including a Director-
General and other staff.

¢ In mediations, mediation Commissioners are appointed (usually three) and assist the parties to reach agreement.
The mediation process resembles what other countries might call conciliation: the mediators may offer a proposal
of a solution rather than merely help the parties in their discussions.

e Inarbitrations, the disputing parties agree on three Commissioners to act as arbitrators. An award has the effect of
a final court decision. The country’s Arbitration Law applies, adjusted to fit the situation.

The number of mediations has typically greatly exceeded the number of arbitrations (by 2009, the TBDSC had handled 48
mediations compared with three arbitrations). The average time to reach settlement through mediation is an impressive 1%
months. The TBDSC introduced a consultation process in 2006 to avoid escalation of a difference into a dispute. The process
has become extensively used.

In 2008, pursuant to amendments to the Radio Law and Telecommunications Business Law, the TBDSC began offering me-
diation and arbitration in connection with radio station interference, enabling new wireless providers to be licensed. Allow-
able interference levels, interference avoidance measures and costs can be agreed on.

Source: Ministry of Internal Affairs and Communications, Telecommunications Business Dispute Settlement Commission

Figure 1.6: Mediation in Japanese telecommunications
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Mediation and facilitation involve exploring a
party’s positions and interests openly with the media-
tor or facilitator with a view to seeking a mutually ac-
ceptable outcome with another party. They are only
effective if the parties have some measure of trust in
and respect for the mediator or facilitator. As a result,
the personality and style of the mediator is important —
probably more important than anything else. The web-
site of the UK’s Office of the Telecommunications Adju-
dicator provides a brief biography of the Adjudicator,

Rod Smith. Nearly a third of it describes how he took a
career break of 12 months to sail a yacht across the At-
lantic and compete in a number of offshore races.®”’
This is not immaterial information randomly dropped in.
It conveys a message that he takes a broader perspec-
tive of what really matters, that he is courageous, ad-
venturous and is goal oriented, that he seeks fun but
with discipline, and that he is willing to think unconven-
tionally (as sometimes described, “out of the box”).%
Particularly in the UK with its Edwardian heroic explorer
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tradition, these present an ideal combination of per-
sonality traits for a mediator in that market.

More than personality matters in developing trust,
however. Trust that the communications with the me-
diator will not find their way into the record of an adju-
dicative dispute proceeding is also important, i.e., some
measure of confidentiality. Thus the Canadian CRTC
provides for an “ethical wall” (sometimes referred to in
other circles as a “Chinese wall”) between staff con-
ducting mediation and those conducting the CRTC’s ad-
judicatory proceedings of final arbitration and
expedited hearings.69 Similarly, Japan’s TBDSC is estab-
lished at arms’ length from the competition regulatory
functions of the Ministry. The Canadian CRTC safe-
guards confidentiality to the point that a report of the
mediation prepared by the CRTC staff identifying out-
standing issues may be prepared and form part of the
record for consideration in final offer arbitration, an ex-
pedited hearing or another Commission proceeding —
but only with the consent of all parties.

Mediation is often misunderstood. Parties typically
seek finality, and claimants typically seek it quickly. Me-
diation depends on consensus and so is often dis-
trusted as an inadequate method of dispute resolution.
After all, a dispute arises where parties disagree, so
how can a process that depends on the parties’ agree-
ment on the process and the result be helpful? Thus
mediation is often adversely perceived in comparison
with adjudicatory processes which produce a binding
decision.

However, mediation is not really an alternative to
an adjudicatory process if the parties insist on requiring
a third party (whether a judge, arbitrator or regulator)
to render a decision for them. In such circumstances,
the adjudicatory process is necessary. The purpose of
mediation is really to maximise the benefits that can be
obtained (at any stage of a dispute) from improving
communication, ensuring full understanding and estab-
lishing common ground to the extent possible between
parties. Appreciating its benefits, the CRTC will typically
require the parties to engage in mediation before seek-
ing final offer arbitration or expedited proceedings save
in exceptional circumstances where there is an urgent
need to resolve a particular dispute.

This reflects a wider trend in civil court litigation in
many countries. Mandatory mediation before advanc-
ing with adjudicatory proceedings is becoming increas-
ingly common. Some States require the parties to try
mediation as a required condition to proceeding with
an action. Others only require mediation where the

judge has concluded that the case is appropriate for
mediation before the adjudicatory proceedings con-
tinue. Some countries, such as the UK, impose cost in-
centives on parties to try to settle through mediation
before litigation — so that even if a party wins the ulti-
mate case, it may bear some of the costs of the losing
party if the winning party had refused to participate in
mediation.

In highly contentious matters where a third party
adjudicator can be depended on to give a reasonable
and relatively predictable decision, mediation may do
little more than assist the parties to establish agreed
facts, eliminate non-disputed issues and define more
precisely the disputed issues. But this can still be im-
mensely helpful. Thus, in the Canadian CRTC’s staff-
assisted mediation process, “Where full resolution can-
not be achieved, the objective of the Commission staff
will be to reduce the number of contentious issues in
order to clearly identify those that may require further

Commission intervention.””

In situations where the decision of a judge, arbitra-
tor or regulator may not be anticipated to be as rea-
sonable and predictable as might be desired, mediation
offers the parties greater opportunity to control the re-
sult. The benefits of mediation, then, depend exten-
sively on the opportunity cost of the available
adjudicatory process. Where the uncertainty, cost and
other adverse factors of an adjudicatory process are
unattractive, parties may find mediation useful. Thus,
for example, in the initial phase of market liberalization
in Fiji in 2007, described in Box 1.7, where the High
Court was unlikely to be a helpful forum to resolve dif-
ferences between the Government and the telecom-
munications operators, they sought to reach
agreement through mediation.

Mediation, then, can be employed in almost any
circumstance, and beneficially for all of the parties if it
is handled responsibly. In theory, almost any dispute
could be better run if a parallel mediation support were
provided throughout it. However, effective mediation in
telecommunications requires skilled mediators who
understand the technical, economic and legal aspects
of the contentious matters. Effective mediation also re-
quires to be kept somewhat separate from adjudicatory
and regulatory processes. The need for dedicated,
skilled mediators may make it expensive to provide for
mediation to accompany an adjudicatory process from
start to finish. It is likely, however, that investment in
mediation to ensure constructive communication be-
tween disputing parties will often shorten dispute pro-
ceedings.
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Box 1.7: Mediation of major policy and legislative reform of Fiji’s telecommunications market

In the early years of the decade commencing in 2000, the Government of the Republic of Fiji decided to introduce competi-
tion to the country’s telecommunications sector. To do so, it required to overcome disputed exclusive licence rights of the
incumbent operators Vodafone Fiji (the country’s mobile operator), Telecom Fiji (the fixed line provider) and Fintel (the in-
ternational operator). After a period of uncertainty over the proposed liberalization process, Vodafone Fiji brought legal pro-
ceedings, including expropriation claims under the Fijian Constitution, in the High Court. Vodafone explained that it sought
to ensure that the Government would not unilaterally legislate away the operators’ rights but rather that competition would
be introduced in an orderly manner with a firm regulatory framework. A blockage set in for several years.

In 2007, the Government and the operators agreed to seek to resolve the standoff through mediation with World Bank sup-
port. A mediator was appointed, who arranged for the parties to sign a mediation agreement. The same mediator had pre-
viously drafted the proposed legislation for a new regulatory framework in consultation with the operators. The confidence
of all parties from this process was essential to his role as mediator.

In addition to the operators, their shareholder Amalgamated Telecom Holdings participated, as did the Fiji National Provi-
dent Fund, Cable & Wireless (part-owner of Fintel) and Vodafone which each held equity interests in the operators.

Over 40 persons from the various parties mentioned above participated in the mediation. These included three cabinet level
ministers (Minister of Finance, Minister of Telecommunications and Attorney General) and the CEOs and other staff of the
operators, as well as counsel and consultants from Australia and New Zealand.

The mediation was conducted using a “hub and spokes” approach. One central process housed the Government and the
telecom operators. In addition, numerous “side-mediations” were held to resolve disputes over specific relevant issues be-
tween the operators, between the operators and their shareholders, and between the Government and the other parties.
These fed back into the central process, as well into the other side-mediations. Resolution of each of these was necessary to
enable the overall settlement to fall into place.

After four days’ negotiating in a secluded hotel, a settlement was reached and at 2am the television cameras were admitted
to film the signing. The settlement agreement became known in the press as the “Radisson Accord,” and opened the way for
liberalization, the entry of the operators into each others’ markets, and the licensing of Digicel as a new mobile provider.

Source: Author

Mediation has strong potential ultimately to be a
net cost saver in most circumstances. But, like carbon
emissions, the difficulty of measuring and accounting
for the impact may restrain rational use of mediation
for some time to come.

1.4.5 Mediation of fundamental policy
change and complex cases

The introduction to this chapter outlined various
fault lines in the ICT sector. Some of these may require
important reforms of law and business models, and in-
volve numerous parties. Various official processes exist
to deal with such problems, and each has strengths and
weaknesses.

Adjudicatory dispute resolution processes (court
litigation, arbitration and expert adjudication) are typi-
cally built for small numbers of parties — often only two.
A dispute typically involves aggravated tension. The
submissions made to the decision-maker are framed in
binary terms. Each claims that its version of events,
analysis and legal position is right and that the other’s is
wrong. This tension and the structure of the communi-

cation have shaped the development of dispute resolu-
tion processes. Such processes focus on the impartiality
and independence of the third party neutral, and on
permitting each party to submit its arguments and evi-
dence, and allowing each party to respond to the other
party’s submissions. Although class action and con-
sumer dispute processes have developed greatly in re-
cent years to handle large scale disputes, dispute
processes are therefore typically not the strongest
method for dealing with multiple interests and multiple
inter-related issues.

Parliaments, which bring together numerous politi-
cians, and behind them parties, lobbyists and funders,
tend to be the institution of last resort for resolving
complex matters. Parliamentary processes for law mak-
ing, including committees and consultations and ex-
changes with the executive branch, seek to ensure that
interests are represented. However, voting systems are
somewhat crude and too easily diverted by influence
for unrelated reasons (for example, what is sometimes
referred to in the United States as “pork barrel” politics,
where individual representatives’ votes are secured for
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legislation on one matter by laws on another, typically
spending).

In a given economic sector, such as ICT, regulatory
bodies with sufficiently broad mandates often use con-
sultation processes to gather information and views

from various interested parties on inter-related matters.

Such consultations can be important for the effective
airing of issues, providing interested parties the oppor-
tunity (if not technically the right) to be heard. They
have the advantage over parliamentary processes of
having a limited number of decision makers, which may
be a single individual or commission. However, consul-
tation processes are not always sufficient to reconcile
conflicting interests, and may result in an imposed solu-
tion rather than one which interested parties have ne-
gotiated with each other. The regulatory authority is
also often not viewed as an impartial player, but rather
advancing its own agenda, and may provoke resistance
from, and polarize, some key constituencies.

Figure 1.7: Mediation of sector reform in Fiji

In the telecommunications sector, some dispute
resolution processes have been found particularly use-
ful in coping with complex situations. For example, as
described in Box 1.7 and illustrated in Figure 1.7, a me-
diation process was employed in the Republic of Fiji Is-
lands to reconcile several competing interests. The
primary problem lay between the Government and the
telecommunications operators. The former sought to
liberalize the sector and the latter were concerned
about the approach taken. In addition, however, the
operators faced various tensions among themselves
and their respective interests and positions. These had
to be resolved in order to reach agreement with the
Government. A focused process involving Cabinet Min-
isters, the CEOs of the telecommunications companies
and third party mediators brought about agreement on
the basic terms of liberalization in a relatively short pe-
riod of time. The example illustrates the powerful po-
tential of mediation processes to bring parties together
around common interests and to find ways to address
those that diverge. Such processes have been used in
numerous other areas of public policy.”*

FNPF
ATH C&W
Telecom Fiji Fintel
Vodafone
Vodafone
Fiji

Source: Author
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The multiple interwoven relationships in the tele-
communications sector make mediation and similar
dispute resolution processes particularly useful. Box 1.8
describes, and Figure 1.8 illustrates, the kinds of com-
plex relationships that can arise in telecommunications,
and the considerable possibilities for tailor making hy-
brid dispute resolution techniques. In that case, private

lished an innovative dispute process with a unique
combination of mediation, adjudication and negotia-
tion roles. The process successfully resolved claims ex-
ceeding  multiple  parties and international
telecommunications traffic exceeding EUR 100 million
in aggregate value. There is, then, demand for using
these methods in the ICT sector, and a proven record of

sector companies and a European government estab-  success.

Box 1.8: Multi-party hybrid dispute process for international telecommunications traffic dispute

As illustrated in Figure __, a European telecom operator faced claims from 10 major international transit operators and indi-
rectly over 100 destination carriers over international telecommunications traffic exceeding EUR 100 million in aggregate
value. Large amounts of money were being withheld from the telecom operator by the transit operators until the disputes
were resolved. At the same time, the telecom operator was being sold by one shareholder to another. The old shareholder
thought the claims were unlikely to materialize into significant liabilities. The new shareholder assessed the potential liability
above EUR 100 million. The telecom operator did not accept that it really faced potential large scale liabilities. The sale of the
company was blocked because the seller and buyer could not agree on terms for the indemnity regarding the claims.

Negotiations between the Old Shareholder and the New Shareholder of the share price became completely blocked due to
the difference in perception, and the transaction became increasingly bitter. Relations with the Government minority share-
holder became strained. A classic French-English cultural clash entrenched the problem further.

The parties succeeded in reaching a deal by creating a unique dispute resolution process. The old shareholder agreed to in-
demnify the new shareholder for the settlements of the telecom operator if they were resolved under the dispute process.
Under the process, the new and old shareholders agreed to appoint an expert from a list proposed by a dispute resolution
centre to act as a mediator-adjudicator-negotiator. The expert would have key roles:

e  Mediator/facilitator: The expert would chair a Settlement Committee comprised of representatives from the tele-
com operator, the new shareholder, the old shareholder and a Government minority shareholder. The committee’s
purpose was to oversee the settlement of the claims against the telecom operator. Given the fundamental differ-
ence of perspectives between the old and new shareholders and the indemnity at stake, this role was fundamen-
tally one of mediation.

e Adjudicator: If the old and new shareholders failed to agree on whether the telecom operator should enter into a
settlement with a transit operator or destination carrier, the expert had the power of decision that would bind
them —a sort of adjudicatory role.

e Negotiator: The expert also had the job of actually negotiating the settlements with the transit operators and desti-
nation carriers on behalf of the telecom operator.

The combination of these three roles was fraught with numerous potential pitfalls. Combining the mediator/facilitator and
adjudicator functions provokes legendary challenges regarding how to build the trust necessary to act as a mediator when
one may need to become an adjudicator. And adjudicating between the new and old shareholders regarding the reason-
ableness of settlements of the telecom operator negotiated by the expert with the transit operators and destination carriers
could be viewed as judging one’s own work. However, by building relationships and trust with all parties and working hard
to negotiate the settlements, the settlements were successfully concluded.

Source: Author
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Figure 1.8: Multi-party hybrid dispute process for international telecommunications traffic dispute
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1.5 Conclusion: where next?

A wide range of dispute processes are being used
in ICT disputes today as a result of the liberalization and
unbundling of dispute resolution. This can be expected
to continue, with more reliance on private actors to as-
sist with the resolution of disputes with a public policy
dimensions. In some cases, only dispute resolution
processes such as mediation will be able to help bridge
the fault lines in the sector.

Perhaps the most interesting thought about ICT
dispute resolution arises from the experiences of un-
bundling in the ICT industry. In some places, commer-
cial pressures have led to the introduction of managed
services, with contractors taking wholesale responsibil-
ity for network operations of telecommunications pro-
viders.

In the same vein, it is entirely possible that officials
responsible for ICT dispute resolution could begin to
take advantage of the equivalent in the dispute resolu-
tion field — i.e., managed dispute resolution services.
Such services exist in the form of the world’s arbitration
and mediation institutions. These compete with each
other for the dispute resolution business. They have
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demonstrated a degree of reliability and excellence not
rivalled by many regulatory adjudication and other offi-
cial dispute resolution processes.

Some of these institutions have significant experi-
ence in areas related to the ICT sector, such as the Arbi-
tration and Mediation Center of the World Intellectual
Property Organization (WIPQO), which handles numer-
ous technology disputes as well as Internet domain
name disputes and even regular commercial disputes
over telecommunications infrastructure.” This and sev-
eral generalist dispute resolution institutions are capa-
ble of providing dispute resolution services to
regulatory authorities, whether administering disputes
pursuant to agreed rules, assembling panels of arbitra-
tors and mediators, training regulators in the art of dis-
pute resolution.

However, the primary area for innovation lies with
private actors which can devise ingenious processes to
handle difficult situations, as in the example described
in Box 1.8. The official sector will continue to develop if
it engages with private participants in the ICT sector
and seeks to collaborate on developing suitable dispute
resolution methods.
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